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6-16-04
Kansas Department of Health and Environment

Proposed Amended Regulation
Article 16. - WATER POLLUTION CONTROL
28-16-56¢. Sewage permit fees; definitions. For the purposes of K.A R. 28-16-56d, the following

terms shall be defined as setout specified in this regulation:
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a) “Animal unit.” for the purpose of determining permit fees. has the meaning specified

in K.S.A. 65-171d. and amendments thereto.

“Animal unit capacity” means the maximum number of animal units that a confined

feeding facility is designed to accommodate at any one time.

¢) “Commercial wastewater treatment facility” means a facilitv serving a commercial

enterprise or group or a combination of commercial enterprises. for the purpose of treating

primarily domestic sewage by physical, chemical, or biological means or by a combination of

these methods. This term shall include anv slaughterhouse with an average slauchter rate of 50

animals or less per week,

(d) “Confined fegding facility” has the meaning specified in K.S.A. 65-171d, and

amendments thereto.

(e)_“Cooling water discharge” means cooling water discharged from any system in which

there is no contact with process pollutants and there is no measured chemical buildup.

(f)_“Dewatering discharge” means a discharge resulting from the drainage or removal of

water from a lagoon, quarry, pit. or any other holding device. This term shall not include any
discharge in which there is a measured chemical buildup or to which chemicals have been added

for an 0se,

(g) “Domestic sewage” means sewage originating primarily from kitchen. bathroom. and

laundry sources, including waste from food preparation, dishwashing, garbage erindine. toilets
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Kansas Department of Health and Environment KAR 28-16-56¢, Page 6

baths, showers. and sinks.

(h) “General permit” has the meaning specified in 40 CFR 122.2 and adopted by

reference in K.A.R. 28-16-151.

(1)_“Industrial wastewater treatment facility” means a facility treating primarily sewage or

process-generated wastewater. other than domestic sewage. by physical, chemical. or biological

means or by a combination of these methods.

This term shall not include any private truck-washing or trailer-washing facility for

washing animal waste from not more than two trucks or trailers, or a combination of both. owned

by the private truck-washing or trailer-washing facility.

(1)_“Municipal wastewater treatment facii_itv” means a facility serving a city. county,

township. sewer district, or other local governmental unit, or a facility serving a state or federal

agency, establishment. or institution. for the purpose of treating primarily domestic sewage by

physical, chemical. or biological means or by a combination of these methods,

(k) “Point source” means any discernible, confined. and discrete convevance from which

pollutants are or can be discharged. including any pipe. ditch. channel. tunnel. conduit, well.

discrete fissure, container. rolling stock. confined animal feeding facility. landfill leachate

collection system. and anv vessel or other floating craft. This term shall not include the return

flows from irrigated agriculture or agricultural storm water runoff.

(I} “Pretreatment permit” means a permit that is issued to a source subiect to
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pretreatment standards and that discharges to a municipal wastewater treatment facility not
having an approved pretreatment program.

(m) “Private truck-washing facility for animal wastes” means a truck-washing facility for

animal wastes that exists primarily for the purpose of washing animal wastes from trucks or

trailers owned by the facility.

(n) “Sewage” has the meaning specified in K.S. A, 65-164, and amendments thereto.

(o) “Storm water discharge” means any discharge of storm water runoff from a point

source. This term may include any of the following:

(1) Storm water runoff from a municipal. industrial, or commercial facility or from a

consiruction site:

(2) a discharge from any convevance or system of convevances used for collecting and

conveying storm water runoff; or

(3) asystem of discharges from municipal storm sewers that are separate from sanitary

SCWEIS,

(p) “Treated cooling water discharge” means cooling water discharged from any system

in which there is no contact with process pollutants and there is no measured chemical buildup

other than chemicals added for biological or corrosion control, or from evaporative losses.

(q) “Truck-washing facility for animal wastes” means a truck-washing facility that exists

primarily for the purpose of washing animal wastes from trucks or trailers. (Authorized by and
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implementing K.S.A. 1995 2003 Supp. 65=166a 65-171d; effective Sept. 27, 1996; amended

P- y)
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5-7-04
Kansas Department of Health and Environment

Proposed Amended Regulation
Article 16. - WATER POLLUTION CONTROL

28-16-56d, Sewage permit fees; schedules. (a) Each applicant person applying for a permit

pursuant to K.S.A. 65-165, and amendments thereto, and each holder of a permit issued pursuant

to K.S.A. 65-165, and amendments thereto, shall submit the appropriate fee in accordance with

the following schedule:

Schedule of Fees at Annual Rate

Classification Unit Rates and Minimum Rates
(1) Municipal or commercial $185/year/million gallons per day permitted
wastewater treatment facility. capacity and for any portion thereof.

$185 minimum fee per year,

(2) Municipal stormwater storm water
system
(A) 100,066+ population less than None

100.000 persons.

(B) population of 100,000 persons or $2,000 per year.
greater
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Schedule of Fees at Annual Rate

(3) Industrial wastewater treatment $320/year/million gallons per day permitted

- facility. capacity and for any portion thereof.

$320 minimum fee per year.

4 Cooling water discharge -/~ surface

disposat. Surface disposal:

(A) Non-contact cooling water. $60 per year.

) (B) ftreated cooling water -/~ surface $120/year/million gallons per day permitted

disposat. capacity and for any portion thereof.

$120 minimum fee per year.

6 (5) Dewatering discharge. $60 per year,
(A (6) Pretreatment permit. $320 per year.
8 (7) General permit $60 per year,
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Schedule of Fees at Annual Rate

9 (8) Industrial stormwater storm water
discharge -~ generalpermut.
(A) General permit

16} (B) Industrial-stormwater-discharge -~

individual permit.

$60 per year.

$320 per year.

B (9) Confined feeding facility_or public

livestock market required to register

or obtain a permit:

(A) Initial registration fee, regardless of
animal unit capacity $25 one-time fee.

(B) permit fee:
(i) Animal unit capacity of 999 or less $25 per year.
(ii) animal unit capacity of 1,000-4,999 $IOO per year.
(iii) animal unit capacity of 5,000-9,999 $200 per year.
(iv) animal unit capacity of 10,000 or more. | $400 per year.
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Schedule of Fees at Annual Rate
2 (10) Truck-washing facility for animal

wastes.

(A) Private truck-washing facility for
animal wastes with any
combination of owned trailers or
trucks totaling no more than two $25 per vear.

(B) Private truck-washing facility for

animal wastes with any

combination of owned trailers or

trucks totaling more than two $200 per vear.

) all other truck-washing facilities for

animal wastes, $320 per year.

(b)(1) Plans and specifications shall not be reviewed and processing and issuance of a
permit shall not take place until the required fee is paid. Fees shall be made payable fo the
“Kansas department of health and environment -- water pollution control permit.”

(2) Fees paid in accordance with the above schedule in subsection (a), including fees

paid for facilities which that are never built or which that are abandoned, shall not be refunded.

(3) Each applicant operator who is operating a facility in which two or more of the

wastewaters identified in the-abovefee-schedule subsection (a) are discharged shaHEQﬁry (t)}aeADMileTR ATION
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appropriate fee for each type of wastewater discharged, even if only one permit has been issued
for the facility.

(4) Permit fees shall be based on the minimum rate or unit rate, whichever is greater.
The full unit rate shall be applied to any portion of a unit. The fee per unit shall not be prorated.

(5) A permit fee shall be paid annually in accordance with the-aboveschedule
subsection (a).

(6) If ownership of the permitted facility changes during the term of a valid permit, no
additional fee shall be required unless a change occurs which that results in a new or expanded
facility or operation.

(7) If a change occurs during the term of a valid permit which that results in an
expanded capacity of the facility or operation, a new application shall be required. Upon
approval, the existing permit shall be amended and shall continue in effect for the remainder of
its the original term, unless revoked. The additional fee shall be based only on the difference
between the original permitted capacity and the expanded capacity. The new annual fee for the
expanded facility shall be based on the unit rate at the expanded capacity or the minimum rate,
whichever is greater, for the remainder of the term of the permit. (Authorized by and

implementing K.S.A. +995 2003 Supp. 65-166a and 65-1714; effective Sept. 27, 1996; amended
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Kansas Department of Health and Environment
Proposed Amended Regulation
Article 18. - ANIMAL AND RELATED WASTE CONTROL

78.18-1. Definitions. The following words; terms;phrases; and abbreviations shall have
the following meanings, unless otherwise defined in an individual regulation or unless a different
meaning of-a-word is clear from the context in which it is used. Words; Terms;phrases; and
abbreviations not provided in the-regutationsof this article shall have the meaning defired
meanings specified in K.S.A. 65-101 et seq. and amendments theretor KA R28=5=Tet-seqr;

7 ALEY MO 1ol o ¥ A TY N 10 ot k CANT U » 2 1 ¢ Mo X & Wil JEPE 3 4
AR 286t segs KrAn o 2o rsa= T O SCO I A 20T TUR Vb ot v, articles 3, 16, 18a, and

30; or the clean water act (CWA). When [f the same word is defined both in Kansas statutes or
the regulations of this article and in any federal regulation adopted by reference in these
regulations or in state regulations referenced in this article; and the definitions are not identical,
the definition prescribed in Kansas statutes or the regulations of this article shall control.

() “Animal unit” is-as-defined has the meaning specified in K.S.A. $997Supp: 65-171d
trasamended-by B 1998, chrH3rseert, and amendments thereto.

(b) “Animal unit capacity” fs-as-defined has the meaning specified in K.S.A. 1997-Supp-
65-171d—@ﬁ4§;asammde&’oyh—}9%rdrﬂ4'3ﬁw—} , and amendments thereto.

(¢) “Animal waste management system” means any land, structures, or practices utilized

for the collection, containment, storage, distribution, land application, or disposal of animal or
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Kansas Department of Health and Environment KAR 28-18-1, Page 2

other process wastes generated by confined feeding operations. Amranimal-waste-maragement

systemrincludes This term shall include any of the following:

(1) Site grading to divert extraneous, uncontaminated precipitation runoff around the
confined feeding facility;

(2) structures designed and constructed to collect, control the flow of, and direct animal
or other process wastes;

(3) vegetation cover utilized for controlling erosion or for filtering animal or other
process wastes;

(4) tanks, manure pits, or other structures designed and constructed to collect or store
animal or other process wastes;

(5) waste-retention lagoons or ponds;

(6) land used for the application, ﬁtilization, or disposal of animal or other process
wastes; and

(7) waste treatment facilities.

(d) “Certification” means a document; issued by the secretary in lieu of a water pollution

control permit,fronrthe-departmrent indicating that the facility meets departmentrequirements
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Kansas Department of Health and Environment KAR 28-18-1, Page 3

applicable animal waste management statutes and regulations and does not represent a significant

water pollution potential.

(e) “Change in operation” or and “modification” means mean any of the following:

(1) Expansion or enlargement of a facility beyond the scope or boundaries established 5y
registration, permit, certification, or approved plans and specifications;

(2) any increase in the animal unit capacity beyond that authorized by a permit or
certification; or

(3) a change in construction or operation of a confined feeding facility that may-affect

affects the collecting, storage, handling, treatment, utilization, or disposal of animal or other

process wastes.

(f) “Clean water act” or and “CWA” means-public-law-92-500;as-amended-by public-taw
Q%WWWW%WHMW mean the federal
water pollution control act, 33 U.S.C. 1251 et seq., as in effect on February-4;1987 November
27,2002

() “Closure plan” means a written document that identifies the practices and procedures

that the operator of a confined feeding facility plans to use when closing the facility or any part of

the facility.
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(h) “Confined feeding facility” ts-as-defined has the meaning specified in K.S.A. 1997

Supp- 65-171d-{e)tDrasamended-by I 1998 ch-143;seet, and amendments theretorexclustve

ofswine.

) (i) “Department” or and “KDHE” means mean the Kansas department of health and
environment.

& (i) “Director” means the director of the division of environment of the Kansas
department of health and environment.

&) (k) “Division” means the division of environment, Kansas department of health and
environment.

(1) “Entity.” for the purposes of these regulations, means a person, individual, association,

company. corporation. institution, group of individuals, joint venture. partnership, or federal,

state. county, or municipal agency or department.

& (m) “Environmental protection agency” or and “EPA” means mean the United States
environmental protection agency.

&y (n) “Equus Beds.” for the purposes of these regulations. means an aquifer underlying

the sections of land listed in the followiné table:

County Range Township Section
Harve 01W 228 06,07, 18,19, 30. 31
Harvey 01w 238 06.07. 17,18, 19.20.21.22.27. 28, 29. 30, 31,

32.33,34
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County Range Township Section

Harve 01W 248 03,04, 05,06, 07.08.09.10,15.16,17, 18,19,
20.21.22 27.28,.29, 30,31, 32 33,34

Harvey 02W 228 All sections

Harve 02W 238 All sections

Harve 02W 248 All sections

Harvey 03W 228 All sections

Harvey 03w 238 All sections

Harvey 03W 248 All sections

McPherson 01w 198 31.32.33,34,35

McPherson 01W 208 02.03.04.05.06. 07, 08,09.10.11,14.15. 16,
17.18.19,20. 21,22, 27. 28,29, 30, 31, 32, 33

McPherson 01w 218 05, 06, 07,18, 19, 30, 31

McPherson A 218 12,13.17.18.19,20.21,22,23. 24,25, 26. 27,
28.29. 30, 31, 32, 33, 34, 35. 36

McPherson 03W 18S 28.29,30.31. 32, 33

McPherson 03w 19S 04, 05, 06. 07, 08,09, 15,16.17.18. 19, 20, 21,
22.27.28.29.30,31. 32,33, 34

McPherson 03W 208 03, 04. 05, 06, 07, 08, 09, 10.15.16,17. 18. 19,
20.21,22 27.28.29. 30, 31, 32, 33, 34,35
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County Range Township Section

McPherson 03w 218 02.03.04.05.06,07,08.09.10,11. 13. 14, 15,
16.17.18.19.20,21,.22,23.24.25.26.27, 28,
29.30, 31,32, 33, 34,35, 36

McPherson 04W 188 20,21, 25.26,27.28. 29, 32,33, 34, 35. 36

McPherson 04W 198 01.02,03,04.09.10, 11,12, 13,14, 15,22, 23,
24, 25,26, 27,34, 35, 36

McPherson 04W 208 01.02,03.10. 11, 12,13, 14,15, 16.21,22.23.
24.25.26,27.28. 33,34, 35,36

McPherson 04W 218 01.02.03,.10,11,12.13.14,15,22,.23,24. 25,
26,27, 34, 35,36

Reno 04W 228 All sections

Reno 04W 238 All sections

Reno 04W 248 All sections

Reno 04W 258 All sections

Reno 04w 268 All sections

Reno 0sW 228 All sections

Reno 05W 238 All sections

Reno 05W 248 All sections

Reno 05W 258 All sections

Reno 05W 268 All sections
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County Range Township Section

Reno 06 W 228 All sections

Reno 06W 238 All sections

Reno 06W 248 All sections

Reno 06W 258 All sections

Reno 06W 268 All sections

Reno 07w 228 All sections

Reno 07TW 238 All sections

Reno Q7w 248 All sections

Reno 07w 258 All sections

Reno O7TW 268 All sections

Sedgwick 01E 268 06,07.08.17.18.19, 20

Sedgwick 01w 258 03, 04, 05, 06, 07. 08. 09,10, 15,16, 17, 18, 19,
20.21.22.25,26.27. 28,29, 30,31,32,33. 34,
35.36

Sedgwick 01W 268 01,02, 03. 04, 05, 06,07.08.09.10,11.12. 13,
14.15.16.17.18.19.20.21.22. 23,24, 27, 28,
29,30, 31,32

Sedgwick 01w 278 05,06

Sedpwick 02W 258 All sections
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County Range Township Section

Sedgwick 02w 268 01. 02, 03. 04, 05. 06,07, 08, 09, 10, 11, 12, 13,
14, 15,16, 17. 18,19, 20.21, 22,23, 24, 25. 26.
27.34, 35,36

Sedowick 02W 278 01

Sedgwick 03W 258 01.02. 03, 04. 05. 06, 07. 08,09, 10, 11, 12. 13,
14.15.16,17.18.20.21.22. 23 24 25.26. 27,
28.29.33.34,35,36

Sedgwick IW 268 01,02,03.04,11.12

(0) “Federal permit,” or “national pollutant discharge elimination system permit,” or and
“NPDES permit” means mean an authorization, license, or equivalent control document issued
by the EPA or an approved state to implement the requirements of 40 C.F.R. Parts 122, 123, 124,
and 412.

ém) (p) “Food animals” means animals, fish, or fowl produced for consumption.

fn) (q) “Fur animals™ means any-animat animals raised for its the skin, pelt, or fur.

oy (r) “Groundwater,” nreans; as used in this article, means water located under the
surface of the land that is or can be the source of supply for wells, springs, ot seeps, or streams,

or that is held in aquifers. For the purposes of this article, groundwater shall be considered
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capable of being a source of supply for wells if at least one of the followine conditions is met;

(1) The eroundwater can be produced at a rate of 10 gallons or more per hour from a

borehole with a diameter of nine or fewer inches. In defermining the groundwater production

rate for an excavation, borehole. or existing water or monitoring well, the quantity of produced

water shall be adjusted for comparison purposes to the surface area of a borehole with a diameter

of nine inches.

(2) The sroundwater is currently being used within % mile of the proposed lagoon.

recardless of the rate at which the groundwater can be produced.

(3) There is evidence of past groundwater use within ¥ mile of the proposed lagoon.

{p) (s) “Habitable structure” s-as-defined has the meaning specified in K.S.A. 1997
Supp: 65-171d-e)5)ras-amended-by E-1998;eh—143;sect, and amendments thereto.

(t) “Impermeable synthetic membrane liner” means a commercially manufactured
membrane liner composed of synthetic materials commonly identified as being plastic, plastic

polymer. or other synthetic materials that, when installed, provide for the more stringent of either

of the following:

(1) A maximum monitored or calculated seepage rate of 1/64 inch per day. or

(2) the liner manufacturer’s criteria for the maximum monitored or calculated seepage

rate for the installed membrane liner. expressed in units of volume per unit area per unit of time
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Kansas Department of Health and Environment KAR 28-18-1, Page 10

(eallons per square foot per day).

¢ () “Land application” means the distribution of animal or other process wastes onto,
or incorporation into, the soil mantle for the purpose of disposal or utilization by crops or
vegetation.

) (v) “Liner” means any designed barrier in the form of in situ, layer, membrane, or
blanket materials utilized or installed to reduce the potential for a significant hydrologic
connection between animal or other process wastes that are controlled or retained by animal
waste management systems and waters of the state.

(w) “Maximum soil liner seepage rate” and “‘specific discharge” mean the flow rate of

water through the liner of a waste-retention lagoon or pond and shalil be expressed as velocity

(distance/time). The maximum seepage rate shall be calculated as v = k(h/d), in which “k” is

the hydraulic conductivity (coefficient of permeability) and “(h/d)” is the hydraulic gradient. The

hydraulic gradient is the maximum vertical distance “h” measured from the liquid surface to the

liner bottom. divided by the thickness of the soil liner “d.” When calculating the maximum

seepage rate, the maximum design depth, not considering design freeboard, shall be used.

¢s) (x) “Minimum standards of design, construction, and maintenance” means the
following:

(1) Effluent standards and limitations;
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Kansas Department of Health and Environment KAR 28-18-1,Page 11

(2) other performance standards for treatment or utilization; and

(3) other standards of design, construction, and maintenance for confined feeding
facilities or animal waste management systems. published by the-department KDHE.

{t) (v) “Monitoring” means all procedures using any of the following methods:

(1) Either systematic inspection or collection and analysis of data on the operational
parameters of amrantmat a confined feeding facility or its-poltutiomreentrols an animal waste

management system; or

(2) the systematic collection and analysis of data on the quality of the animal or other
process wastes, groundwater, surface water, or soils on or in the vicinity of the amimat confined

feeding facility or areas

es animal
waste management system.

fu (z) “National pollutant discharge elimination system” or and “NPDES” means mean
the nafional system for the issuance of permits under 42 33 U.S.C. section 1342, and imehrdes
shall include any state or interstate program that has been approved by the EPA administrator, in
whole or in part, pursuant to 42 33 U.8.C. section 1342.

(aa) “Nutrient management plan” means a written document that identifies the practices

and procedures that the operator of a confined feeding facility that is required to obtain a federal
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Kansas Department of Health and Environment KAR 28-18-1, Page 12

permit plans to use 1o operate and maintain the animal waste management system and to manage

the handling, storage, utilization, and disposal of wastes generated by the facility.

) (bb) “Oil or gas well” shall have the meaning of assigned to the term “well” as
defired in K.S.A. $997-Supp: 55-1506D), and amendments thereto.

w) (cc) “Operator” means an individual, association, company, corporation,
municipality, group of individuals, joint venture, partnership, a state or federal agency or
department, or any business owning, leasing, or having charge or control of one or more confined

feeding facility facilities.

£y (dd) “Pleasure animals” means dogs, cats, rabbits, horses, and exotic animals.

€2} (ee) “Point source” is-as-defined has the meaning specified in K.AR. 28-16-28b
fmmn).
faa) (£f) “Pollution” is-as-defined has the meaning specified in K.S.A. $997-5upp: 65-

171d-te)Drasamended-by B 1998 ch1H435seet, and amendments thereto.
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Kansas Department of Health and Environment KAR 28-18-1, Page 13

fbby (gg) “Precipitation runoff” means the rainwater or the meltwater that is derived from
snow, hail, sleet, or other forms of atmospheric precipitation and that flows by gravity over the
surface of the land.

¢ee (hh) (1) “Process wastes” means any of the following:

(A) Excrement from animals, wastewater, and animal carcasses;

(B) precipitation that comes into contact with any manure, litter, bedding, or other
raw, intermediate, or final material or product used in or resulting from the production of animals
or direct products, including meat, milk, or and eggs;

(C) spillage or overflow from animal or poultry watering systems;

(D) wastes from washing, cleaning, or flushing pens, barns, manure pits, equipment,
trucks, trailers, milking parlors, milking equipment, or and other associated animal facilities;

(E) wastes from washing animals or spraying of animals for cooling;

(F) wastes from dust control;

(G) boiler blowdown and water softener regenerate wastes,

(H) precipitation runoff from confinement, loading, and unloading areas;

(1) spillage of feed, molasses, or animal wastes, or any other process wastes described in

this regulation;

(J) discharges from land application fields that occur during application;
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Kansas Department of Health and Environment KAR 28-18-1, Page 14

(K) precipitation runoff from land application fields, if liquid or trquid concentrated
liguid wastes are applied during frozen, snow-covered, or saturated soil conditions without
approval by the department;

(L) raw, intermediate, or finished materials associated with wastes or contaminated
stormwater storm water runoff from animal waste or dead animal composting operations;

(M) silo liquors; or

(N) flows or runoff from ﬁvaste storage areas.

(2) Process wastes shall not include animal wastes spilled by trucks transporting
livestock on city, township, county, state, or federal streets, roads, or highways.

(i) “Public livestock market” has the meaning specified in K.S.A. 47-1001, and

amendments thereto. For the purposes of these regulations, this term shall include public

livestock markets where federal veterinary inspections are regularly conducted.

tdd) (ij) “Registration™ means any required fee and the properly completed and executed
documents designated by the division and any additional required documents or information
necessary for determining the need for a water pollution control permit.

(kk) “Salt solution mining well” has the meaning specified in K.8.A. 55-1.120, and
amendments thereto.

fee) (1) “Secretary” means the secretary of the Kansas department of health and
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environment.

(mm)(1) “Sensitive groundwater areas,” for the purpose of these regulations, means

aquifers generally comprised of alluvial aguifers, the area within the boundaries of the Equus

Beds eroundwater management district no. 2 (GMD #2). and the dune sand area located south of

the great bend of the Arkansas River. Each sensitive groundwater area shall be any section of

land listed in “Kansas sensitive groundwater areas for wastewater lagoons,” prepared by KDHE

and dated January 1, 2005, which is adopted by reference in K.A.R. 28-16-160.

(2) Anvy operator proposing a new animal waste-retention lagoon or expansion of an

existing animal waste-retention lagoon may request that the director make a site-specific
sensitive groundwater area determination. The request shall be made in writing to the director.

The request shall contain supporting data and information and an explanation of why the area in
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auestion should not be considered 1o be a sensitive sroundwater area. for the purpose of these

reg_u!ations.'

fge) (nn) “Sewage” ts-as-defined has the meaning specified in K.S.A. $997-Supp: 65-164
b3, and amendments thereto.

thhy (00) “Significant water pollution potential” means any of the following, as
determined by the secretary:

(1) A livestock or animal feeding operation that utilizes structures designed and
constructed to collect, control the flow of, and direct animal or other process wastes, tanks,
manure pits, or other structures designed and constructed to collect or store animal or other
process wastes, waste-retention lagoons or ponds, or waste treatment facility or facilities;

(2) lots, pens, or concentrated feeding areas focated with creeks, streams, intermittent
waterways, or any other conveying channel or device that has the potential to carry pollutants to
waters of the state running through or proximate to them the lots, pens. or concentrated feeding
areas,

(3) any operation that cannot retain or control animal or other process wastes on the
operator’s facility or property or adjacent property without the owner’s permission; or

(4) alivestock or animal feeding operation that has been determined to practice improper
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Kansas Department of Health and Environment KAR 28-18-1, Page 17

collection, handling, or disposal of animal or other process wastes that have the potential to
degrade or impair the quality of any waters of the state.

€4y (pp) “Surface waters,” for water quality purposes, ts-as-defined has the meaning
specified in K.A.R. 28-16-28b (ww).

(aq) “Truck-washing facility for animal wastes” means a truck-washing facility that exists

solely for the purpose of washing animal wastes from trucks or trailers.

€5} (rr) “Variance™ means the department’s secretary’s written approval or permit

authorizing a proposed action that knowingly results in a lack of conformity with one or rﬁore
provisions of these regulations or the minimum standards of design, construction, and
maintenance. Amy Each variance approved-by-the-department authorized by the secretary shall
be deemed to adequately protect public health and the environment and to comply with the
generat intent of these regulations and with federal NPDES permit requirements.

(ss) “Waste management plan”‘ means a written document that identiﬁes the practices and
proce&ures that the operator of a confined feeding facility not required to obtain a federal permit

plans to use o operate and maintain the animal waste management system and to manage the

handline. storage. utilization, and disposal of wastes generated by the facility.

&) (tt) “Waste-retention lagoon or pond”™ means excavated or diked structures, or natural
depressions provided for or used for the purpose of containing or detaining animal or other
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Kansas Department of Health and Environment KAR 28-18-1, Page 18

process wastes. Discharges from waste-retention lagoons or ponds shall not be allowed, except
as authorized by a water pollution control permit.

¢ (uu) “Waste treatment facilities” means structures or devices that collect, store,
stabilize, treat, or otherwise control pollutants, so that after the discharge, disposal, or land
application of treated wastes, water pollution will not occur, and the public health and the waters
of the state will be protected.

(vv) “Water pollution control permit” and “permit” mean an authorization, license, or

equivalent control document issued by the secretary. This term shall not include any document

that has not vet been the subject of final action by the secretary.

) (_\Lw_) “Water quality standards” means the Kansas surface water quality standards
as defined specified in K.A R. 28-16-28b et-seq through K.A.R. 28-16-28g.

frm) (xx) “Water well” ts-as-defined has the meaning specified in K.S.A. 82a-1203¢, and
amendments thereto. |

foo) (yy) “Waters of the state” is-as-defined has the meaning specified in K.S.A. 65-161
{23, and amendments thereto.

(zz) “Whole pond seepage test” means a measurement of the evaporation from. and the

change in water level of the waste-retention lagoon, pond. or structure, or swine waste-retention

lagoon, pond, or structure using either of the following:
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(1) Any method that meets the requirements specified in “standards for measuring

seepage from anaerobic lagoons and manure storages.” by Jav M. Ham, Ph.D. and Tom M.

DeSutter. dated 2003 and hereby adopted by reference: or

(2) any equivalent method approved by the secretary. (Authorized by K.5.A.1997 2005

Supp. 65-171das-amended-by 1998 chH437seet; implementing K.8.A. 1997-Supp- 65-
164, 4-5A-1997-Supp: 65-163, as-amended-by 1998 ch-62;see K54 65-166, K.S.A.
$99% 2005 Supp. 65-166a, K.S.A. 65170651700, 65-170e65-170d65-170g; 65-171a, K.S.A.
+99% 2005 Supp. 65-171d-as-amended-by 51998 ¢h—143;sec-t, and KS.A. 65-171h;andt
W&wﬁ—ﬁe&#%mr% : effective, E-67-5, May 31, 1967, effective

Jan. 1, 1968; amended Jan. 15, 1999; amended P- D
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9-28-04

Kansas Department of Health and Environment
Proposed Amended Regulation
Article 18. ANIMAL AND RELATED WASTE CONTROL

28-18-2.  Registration and application requirements. (a) Each operator entity proposing the

ility. public

Liv k market. collection center, or fer station and eac erator of an existin

blic livestock market. collection

station shall registerany-confined-feeding submit a registration form for the facility with to the
department secretary, if any of the following requirements conditions is met:;

(1) The confined-feeding proposed or existing unregistered facility has an animal unit
capacity of 300 or more animal units.

(2) The department-has-determined-that the-confined-feeding proposed or existing
unregistered facility has presents a significant water pollution potential, as defined in K.A.R, 28-
1B:L;

(3) The departmenthasdetermined-that the-confined-feeding proposed or existing

unregistered facility requires is required by statute to obtain a permit from the secretary.
(4) The operator enti ion of a

confined-feeding an unregistered facility notrequired-to-obtainreitherarpermit-orcertifieation

in order to
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3-13-06

Kansas Department of Health and Environment
Proposed Amended Regulation
Article 18a - ANIMAL AND RELATED WASTE CONTROL

28-18-4. Filing of applications and payment of fees. (a) Applications Each application
shall be filed consistent-with-the-provistons-and-requirements-n according to K.A.R. 28-16-
59.

(b) For the purpose of providing adequate public notice regarding a permit for any

proposed new construction or proposed new expansion of a confined feeding facility, the

W a public livestock market. a collection center, a transfer station, or a fruck-washing
facility for animal wastes. each applicant shall provide to the department secrefary the name
or names and mailing address or addresses of the following:

(1) The United States post office or offices serving the immediate area of the
confined feeding facility; and

(2) each owner of a habitable structure or any property located within one mile of the
confined feeding facility.

(¢) In addition to the application requirements of K.A.R. 28-16-59, for any new

construction or new expansion of a confined feeding facilitv, each applicant shall submit all

of the following information:

(1) A map identifying the location and layout of the confined feeding facility or the

facility perimeter:
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Kansas Department of Health and Environment KAR 28-18-4, Page 2

(2) a map identifving the location of any habitable structure or city, county, state. or

federal park within one mile of the confined feeding facility or the facility perimeter;

(3} amap identifying all water wells on the facility property:

(4) a map identifying any streams and bodies of surface water within one mile of the

confined feeding facility or the facility perimeter;

(5) for confined feeding facilities that utilize a waste-retention lagoon or pond., any

information that the applicant possesses indicating the presence of any unplugged oil, gas, or

salt solution mining wells located at the proposed or existing confined feeding facility;

(6) a waste management plan for any confined feeding facility whose operator is not

required to obtain a federal permit:

(7) a nutrient management plan for any confined feeding facility whose operator is

required to obtain a federal permit:

(8) a groundwater monitoring plan, if required; and

(9) a closure plan for any confined feeding facility whose operator is reguired to

obtain a federal permit and that is located over the Equus Beds,

(d) Confined feeding facilities on separate pieces of land without a contiguous

ownership boundary shall be classified as separate operations. and each applicant shall be

assessed a fee under K.AR. 28-16-56d. (Authorized by K.S.A. 1997 2005 Supp. 65-171d;

as-amended-by F1998;-¢h—43;secT; implementing K.S.A. 1997-Supp: 65-164, K54
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1997-Supp: 65-165,asamended-by E-1998 ch62; seer K5 65-166, K.S.A. 1997

2005 Supp. 65-166a, K.S.A. 1997 2005 Supp. 65-171d, as-amended-by E1998ehr1H43;
see-t; and K.S.A. 65-171h; effective, E-67-5, May 31, 1967, effective Jan. 1, 1968;

amended Jan. 15, 1999; amended P- )
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2-9-06
Kansas Department of Health and Environment
Proposed Amended Regulation
Article 18. ANIMAL AND RELATED WASTE CONTROL
28-18-8. Permit; terms and conditions. (a) The terms and conditions of all permits shall be
consistent with the requirements of K.A.R. 28-16-62, as appropriate.

(b) (1) Animal waste management systems shall be designed, constructed, operated,

and maintained in a manner that prevents pollution of waters of the state.

(2) Each operator of an animal waste management systems system for a confined

feeding facilities facility withamanimat-unit-capacity-of-+;068-ormore who is required to

obtain a federal permit shall be ensure that the animal waste management system is designed,
constructed, operated, and maintained to prevent the discharge of animal or other process

wastes to surface waters of the state. Amni

lagoonrorpond-or-other-storage-structure Any operator of an animal waste management

system of a confined feeding facility may be-discharged discharge the following to surface

waters of the state, whenever preci?itation events, either chronic or catastrophic, cause an
overflow of-animat-orotherprocess-wastes from an animal waste management system
designed, constructed, operated, and maintained to contain all animal or and other process
wastes;plus;

(A) Animal or other process wastes: and

(B) the direct precipitation and the runoff from a 25-year, 24-hour precipitation event
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Kansas Department of Health and Environment KAR 28-18-8, Page 2

for the location of the confined feeding facility.
(3)(A) Except as provided in paragraph (b)(3)(B), each animal waste management

systems system for any confined feeding facifities facility withrananimatunit-capacity-of 999

ortess whose operator is not required to obtain a federal permit shall be designed, constructed,

operated, and maintained to prevent the discharge of animal or other process wastes to surface
waters of the state as required in paragraph (b)(2).

(B) Any operator of an animal waste management systems system for g confined
feeding facilities-with-ananimatunitcapacity-of 999-or-tess facility who is_not required to
obtain a federal permit may discharge animal or other process wastes to surface waters of the
state, consistent with the requirements of K.A.R. 28-16-28b through K-A-R:-28-16-28f K.A.R.
28-16-28p, K.A.R. 28-16-57a, and K.A.R. 28-16-62, as appropriate, when specifically
authorized by a permit.

(c) For each emergency or accidental discharge, overflow, or unplanned release of
animal or other process wastes, each operator shall report the incident to the department
within two hours of discovery. Each operator shall report any emergency, spill, accidental
discharge, overflow, or unplanned release associated with animal or other process wastes to

the department, using the telephone numbers as provided by the departrrent director. Each

operator shall submit a written report to the department within three days of the incident.

(d) Fhe Each operator shall retain a copy of the current permit issued by the
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department secretary at the faeility’s site office for the facility or at a central records location.

€0 The Each operator shall be responsible for advising the department within 60 days
of any changes in mailing address or telephone number regarding the facility or designated
facility contact.

¢g) (f) Fhe Each operator shall operate the facility in a manner to-minimize that
minimizes or prevent prevents any discharge that is in violation of the permit and or that has a
potential to adversely affect human health or the environment.

€0 () Fhe Each operator shall, at all times, properly operate and maintain the animal
waste management system and any related appurtenances that are installed or utilized by the

operator to achieve compliance with the conditions of the permit. (Authorized by K.S.A.

1997 2005 Supp. 65-171d,as-amended-by E1998eh143;seet; implementing K.S.A. 1997
Supp-65-164, K.S.A. $997-Supp: 65-165;as-amended-by B1998;ch62;see+, K.5.A, 65-
166, K.S.A. 3997 2003 Supp. 65-166a, K.S.A. +997 2005 Supp. 65-171d, -as-amended-by -

1998-ch-t43sect; and K.S.A. 65-171h; effective Jan. 15, 1999; amended P- )
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9-24-04
Kansas Department of Health and Environment

Proposed Amended Regulation
Article 18. ANIMAL AND RELATED WASTE CONTROL

28-18-9. Certification; terms and conditions. (&) Each operator shall comply with all
conditions, requirements, limitations, and operating provisions stipulated in the certification.

(b) Operation of a confined feeding facility in violation of any conditions, requirements,
limitations, and operating provisions of a certification, or in a manner that represents a significant
water pollution potential, shall result in the revocation of the certification and-ssuance-ofa
permit and any other appropriate enforcement action. If a significant water pollution potential

exists as defined in K.AR. 28-18-1. the operator shall apply for a permit. (Authorized by K.S.A.

1997 2003 Supp. 65-171d;as-amended-by E-1998;¢ht437seert; implementing K.S.A. $997
Suapp: 65-164, K-SA1997-Supp- 65-165, asamended-by E-1998;-ch-62;-secri; 87 65-166,

K.S.A. 997 2003 Supp. 65-166a, K.S.A. 1997 2003 Supp. 65-171d,-as-amended-by £--1998;chr:

+43;sect; and K.S.A. 65-171h; effective Jan. 15, 1999; amended
P- )
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3-13-06
Kansas Department of Health and Environment

Proposed Amended Regulation
Article 18. - ANIMAL AND RELATED WASTE CONTROL

28-18-11. Confined feeding facilities; federal requirements. €a} For the purpose of issuing

federal permits and administering NPDES program requirements, the-definittonrof-'point-source”

ce: the following

requirements; The concentrated animal feeding operation exclusions defined specified in 40

C.F.R. 122.3 (e) and 40 C.F R. 122.3 (Drastreffectonfuly 1998 are-adopted-byreference:;

requirements; the provisions addressing concentrated aquatic animal feeding operations defmed

specified in 40 C.F.R. 122.24 and appendix C to 40 C.F.R. Part 1227 astreffectonFuly-1-1998;

requirements;each-operator-shatt-eompty-with except for 40 C.F.R. 412.32, 412.44, and 412.46.
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the provisions addressing effluent limitations as-defined for concentrated animal feeding

operations specified in 40 C.F.R. Part 41 25as-adopted-by reference i K-AR-28-+6-572.
(Authorized by K.S.A. 1997 2005 Supp. 65-171d-as-amended-by-E-1998;ch—H43,sect;
implementing K.S.A. $997-Supp: 65-164, S-A1997-Supp: 65-165, as-amended-by =-1998;
eh—62rsee—1K.S.A. 65-166, K.S.A. 1997 2005 Supp. 65-1662, K.S.A. 1997 2005 Supp. 65-

1714, as-amrendedby E-1998;ch1437see—t; and K.S.A. 65-171h; effective Jan. 15, 1999;

amended P- )
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2-9-06

Kansas Department of Health and Environment
Proposed Amended Regulation
Article 18. ANIMAL AND RELATED WASTE CONTROL
28-18-12. Design and construction of animal waste management systems. (a) If a confined

feeding facility represents a significant water pollution potential or requires if the operator of

a facility is required by statute or regulation to obtain a permit, as determined by the

department secretary, the operator shall provide an animal waste management system that
shaltbe is designed in accordance with the minimum standards of design, construction, and
maintenance and is constructed and operated in accordance with construction plans,

specifications, and manure either a waste management plan or nutrient management plan

approved by the departnrent secretary. If site topography, operating procedures, experience,
and other available information indicate that more than the minimum standards of design,
construction, and maintenance are required to effect adequate water poliution control,

additional provisions may be required. A-s

available-from-the-division: Each applicant shall ensure that any new construction or new

expansion of a confined feeding facility or animal waste management system meets the

requirements of the “minimum standards of design. construction, and maintenance.” as

defined in K.AR. 28-18-1.
(b) The operator shall not initiate operation of the new confined feeding facility or

animal waste management system or the expanded portions of any existing confined feeding
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facility or animal waste management system, until after issuance of the new or modified
permit by the departmrent secretary. Initiation of construction before the issuance of a new or
modified permit by the department secretary shall be deemed to be solely at the risk of the
operator.

(¢) For the purpose of these regulations, any gach reference to a professional engineer
or consultant shall be deemed to designate an individual offering a service for a fee for the
design of a confined feeding facility or animal waste management system, exclusive of any
nutrient utilization plan, seils soil or cropping consultations, hydrologic work involved in
conducting hydrologic or geologic investigations, or in the siting, design, or construction of

groundwater monitoring wells. Any Each reference to a professional engineer shall be

deemed to designate an individual licensed to practice engineering in Kansas by the Kansas
state board of technical professions.

(d) Consultants that prepare plans and specifications for the new construction or new
expansion of confined feeding facilities that are submitted to KbHEfor-approval comply

with statutes and regulations shall provide KDHE with evidence documentation that adequate

general commercial liability insurance coverage addressing errors and omissions in the design
plans and specifications has been obtained and is in effect.

(e) (1) Each operator shall initiate any proposed new construction or new expansion
of a confined feeding facility that has been approved by the department secretary and for
which the required permit or permit modification has been issued, within two years of after
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Kansas Department of Health and Environment KAR 28-18-12, Page 3

the date on which the permit or permit modification is-tssued effective or pursuant to the
departmrent’s requirements of the permit issued by the secretary. Each operator shall
complete any proposed new construction or new expansion of a confined feeding facility that
has been approved by the department secretary and for which the required permit or permit
modification is issued, within three years of after the date on which the permit or permit

modification is tssued effective or as required by the departmrent permit issued by the

secretary.

(2) Failure to initiate the approved construction or expansion within two years and to
complete the approved construction or expansion within three years of after the date-of
issuance effective date of the permit or permit modification shall void the department’s
secretary’s approval of the construction plans, specifications, and other associated plans.
the-event-that If phased construction is proposed, the initiation and completion of
construction shall conform to the schedule stipulated in by the department’s-approvat
secrefary.

(3) If the departmrent’s approval becomes void, the permit or permit modification
shall remain in effect for the term of the permit, but the operator shall resubmit the
construction plans, specifications, and other associated plans to the department secretary for
review and consideration for approval before initiating the construction or expansion of a
confined feeding facility.

(f) Neither the approval of construction plans, specifications, or the-nranure
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managerment ptan other required plans, nor the issuance of a permit or certification by the

department secretary shall prohibit the departnyent secretary from taking any enforcement

action if the animal waste management system fails to protect the waters of the state, meet
any specified effluent criteria, or comply with state surface water quality standards. In
addition, this the secretary’s approval;permit; of the plans or the secretary’s issuance; of a
permit or certification shall not constitute a defense by the operator regarding violation of any
statute, regulation, permit condition, or requirement.

(g) A new confined feeding facility or animal waste management system shall not be
built in any stream, river, lake, reservoir, or water bodies meeting the definition of

jurisdictional wetlands and consistent with the definition of “surface waters” in K.A.R. 28-

16-28bfwwit3).
(h) Each operator, when directed by the department secretary, shall notify the
department a minimum of two days before performing any soil sample collection activities

or liner integrity testing toa

(i) There shall be no deviation from plans and specifications submitted to and
approved by the department secretary, unless amended plans and specifications showing the
proposed changes have been submitted to the department and approved by the department
secretary.

(i) Each construction plan shall indicate the location of any active, abandoned, or

plugged water, oil, or gas, or salt solution mining well within 600 feet of any planned
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Jocation for a waste-retention lagoon or pond, If the operator is unable to confirm the exact
location of any well or wells, the construction plan shall contain a note indicating the
potential for the well or wells to be located in the vicinity of any proposed waste-retention
lagoon or pond. Any Each active, abandoned, or plugged water, oil, or gas, or salt solution
mining well that is encountered during construction and that was not identified or located on
the construction plan shall be reported to the department within 48 hours of discovery.
Construction activities that would impact the well or wells or that would be in the immediate
vicinity of the well or wells shall be immediately terminated until the department authorizes
the-constructionto-resume secretary determines that the appropriate steps, including plugging

the well. have been taken to protect public health and the environment.

(k) Following the completion of the proposed construction or proposed expansion and

when requested by the secretary, each operator proposing the-constructionrofa-new-confined

animal waste management system was constructed in accordance with the plans and

speeifications approved by the department secretary. Fhe If the operator utilized a

professional engineer or consultant to monitor the construction of the animal waste
management system, then the certification shall also be signed etther-by-a by the professional

engineer or amapproved the consultant representing-the-operator; who monitored the
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construction or installation of the animal waste management system, including any waste-
retention lagoon or pond liner. The certification shall be based on actual observations during
‘construction and any field or laboratory data developed during or following construction,

The certification shall be maintained on-site or at a central records location and made

available to the department, along with any supporting information, upon request.

(Authorized by K.S.A. 1997 2005 Supp. 65-171d;as-amended-by E1998ch-43;seet;
implementing K.S.A. 1997-Supp: 65-164, K5:-A1997Supp: 65-165, as-amended-by-£:

1998ch—62see—H15A65-166, K.S.A. 1997 2005 Supp. 65-166a, K.S.A. 1997 2005

Supp. 65-171d, as-amended-by-E-1998;¢ch143;sec1; and K.S.A. 65-171h; effective Jan.

15, 1999; amended P- D
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3-1-06
Kansas Department of Health and Environment
Proposed Amended Regulation
Article 18. ANIMAL AND RELATED WASTE CONTROL
28-18-13. Operation of animal waste management systems. (a) The Each animal waste
management system shall be designed, constructed, maintained, and operated to prevent
pollution of waters of the state and to protect public health and the environment.

(b) Each animal waste management system shall be operated consistent-with-waste
mranagenent according to the plans approved by the department secretary.

(c) When a liner is installed or constructed, the operator shall maintain the liner to
comply with the minimum standards of design, construction, and maintenance. When soil
liners are utilized, no trees or other deep-rooted vegetation shall be allowed to grow within
100 feet of the liner. Any mechanical or structural damage to the liner shall be reported to
the department within two workdays of identification and shall be repaired in a time frame
approved by the department secretary and designed to protect public health and the
environment.

(d) Each operator shall haul or transport animal or process wastes to land application
sites in a manner that prevents loss or spillage during transport.

(¢) When land application of animal or other process wastes is practiced, the
application shall be conducted atagronomierates considering site-specific conditions to

ensure the appropriate agricultural utilization of the nutrients in the animal or process
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wastes.

(f) Irrigation practices shall be managed to minimize ponding or puddling of animal
or other process wastes at the land application site. Irrigation practices shall be managed to
ensure that animal or other process wastes are not discharged from the application sites.

(g) Adequate equipment and land application areas shall be available for removal of
animal or other process wastes and contaminated stormwater storm water runoff from the

confined feeding facility to comply with the provisions of the permit and these regulations.

(h) (1) Unless approved in advance by the department secretary, liquid waste, or

hquid concentrated liquid animal waste, or other liquid process wastes waste shall not be

land-applied when the ground is frozen, snow-covered, or saturated, or during a precipitation
event. Land application of animal or other process wastes during these periods may be
authorized by the department secretary for use in filtering animal or other process wastes
from retention structures that are properly operated and maintained and that are in imminent
danger of overflow to surface waters of the state due to 2 chronic or catastrophic
precipitation events gvent.

(2) Solid animal or other process wastes may be applied to frozen ground only if the
proposed application site and practices ensure that the wastes will be retained at the

application site.

(i) (1) Each operator, as directed required by the departnrent facility permit issued by
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the secretary, shall conduct sampling and analysis of animal or process wastes or sites
utilized for the application of animal or process wastes from confined animal feeding

facilities, to determine nutrient and salinity levels, to confirm utilization of the animal or

process wastes at agronomic rates, and to proteet-soil-and-water resources ensure that public

health and the environment are protected.

(2) (A) Each operator of a confined feeding facility not required to obtain a federal

permit shall sample the soil of each field identified in the waste management plan for the

confined feeding facility if both of the following conditions are met;

(i) The field is identified by KDHE as located in a sensitive groundwater area or over
the Equus Beds.

(i1) The field has received manure or wastewater in one or more of the previous five
years.

(B) The sampling and analysis shall be conducted in accordance with the procedures

anproved by the secretary. The test results shall be sent to the department within 30 days of

receipt of the test results.

(3) Each operator required to obtain a federal permit shall conduct soil and waste

sampling and analysis in accordance with the nutrient management plan. (Authorized by
K.S.A. 1997 2005 Supp. 65-171d;as-amended by L1998, chr-443;-sect; implementing
K.S.A. $997-Supp: 65-164, ESAT199FSupp—65-165, asamended-by-£-1998;ch62;see-
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+IESA 65-166, K.S.A. 1997 2005 Supp. 65-166a, K.S.A. $997 2005 Supp. 65-171d, as

amended-by 53998, ch143;see1; and K.S.A. 65-171h; effective Jan. 15, 1999; amended

P - )
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3-16-04
Kansas Department of Health and Environment

Proposed Amended Regulation
Article 18. - ANIMAL AND RELATED WASTE CONTROL

28-18-14. Inspections. (a) Each operator shall provide all necessary specialized equipment,

clothing, or appurtenances to enable a department inspector to enter the facility for inspection.

o) Any Each operator that develops or modifies bio=security biosecurity protocols and that

requests KDHE conformance with the protocols shall submit a copy of the protocols to the
department within 30 days of establishing or modifying the biosecurity protocols.

td)(c) Bio=security Biosecurity protocols shall not inibit restrict the reasonable access to of
any department inspector. If any department employee conducting an inspection of a confined
feeding facility complies with the facility’s bto=security biosecurity protocol, that employee shall be
allowed to access the animal waste management system to conduct inspections. (Authorized by
K.S.A. 1997 2003 Supp. 65-171d;asamended-by-E-1998ch143;see—t; implementing K.S.A.
199FSupp- 65-164, KSA1997Supp: 65-165, asamended by 1958, ch 62, see 11654 65-
166, K.S.A. 1997 2003 Supp. 65-166a, K.S.A. 1997 2003 Supp. 65-171d, as-amended-by-E£-1998;
ch—43sec—+; and K.S.A. 65-171h; effective Jan. 15, 1999; amended

P- J
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3-13-06

Kansas Department of Health and Environment
Proposed New Regulation
Article 18. ANIMAL AND RELATED WASTE CONTROL
28-18-16. Waste-retention lagoon or pond closure requirements. (a) Each operator of a
confined feeding facility permitted by the department shall notify the department of any
plans to cease operation of, close, or abandon the waste-retention lagoon or pond.

(b) Each operator shall maintain and comply with a valid water pollution control
permit for the facility until closure of the waste-retention lagoon or pond is complete and all
materials representing a threat to public health and the environment are removed.

(c) Each operator of a confined feeding facility that is located over the Equus Beds
who is required to obtain a federal permit and who proposes the new construction or
expansion of a waste-retention lagoon or pond shall develop and implement a waste-
retention lagoon or pond closure plan. The operator shall submit the closure plan with the
permit application to the department for consideration for approval. When submitting
waste-retention lagoon or pond closure plans, each operator shall submit four copies of the
plan.

(d) Each operator of a confined feeding facility required to obtain a federal permit
shall develop and implement a waste-retention lagoon or pond closure plan if all of the

following conditions are met:
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(1) The waste-retention lagoon or pond is located over the Equus Beds.

(2) The operator is applying for the renewal of the permit after the effective date of
this regulation.

(3) The operator does not have an approved waste-retention lagoon or pond closure
plan. The operator shall submit the closure plan with the permit renewal application to
KDHE. When submitting a waste-retention lagoon or pond closure plan, each operator shall
submit four copies of the plan.

(e) Each waste-retention lagoon or pond closure plan shall include at a minimum the
following information:

(1) A description of all animal waste management system components utilized to
contain, control, or store process wastes at the facility;

(2) a description of the procedures to be employed to remove and dispose of animal
or other process wastes;

(3) a description of the maintenance, deactivation, conversion, or demolition of all
waste-retention lagoons or ponds or the closure of any waste-retention lagoon or pond by
one of the following methods:

(A) Removing the berms, and leveling and revegetating the site to provide erosion
control;

(B) leaving the structure or structures in place for use as a freshwater farm pond or
TesServoir;

(C) retaining the structure or structures for future use as a part of an animal waste
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management system; or

(D) using any other method approved by the secretary that will be protective of the
environment and will meet all statutory and regulatory requirements; and

(4) a description of, and detailed drawings for, the plugging of any water or
groundwater monitoring wells at the confined feeding facility.

(f) Each operator of a confined feeding facility required to have a waste-retention
lagoon or pond closure plan shall amend and submit the amended plan to the department for
approval whenever specifically directed by the secretary or whenever warranted by one or
more of the following:

(1) Any significant changes in operation of the facility;

(2) any significant change or modification in the animal waste management system;
or

(3) any other significant conditions affecting the facility or the animal waste
management system.

(g) Each operator of a confined feeding facility required to develop a waste-retention
lagoon or pond closure plan shall retain the current plan at the site office of the facility or at
a central records location, in a manner that is accessible to inspection by representatives of
the department.

(h) The closure of a waste-retention Jagoon or pond shall be completed within six
months of either of the following:

(1) Notification to the department of the proposed closure of the waste-retention
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lagoon or pond; or

(2) termination of operations for any confined feeding facility whose operator is
required to develop and implement a waste-retention lagoon or pond closure plan.

(i) Bach operator seeking an extension of time for closure shall submit a written
request to the secretary. The request shall detail the reasons for the extension. Only
weather conditions or the legal change in ownership of the confined feeding facility shall be
grounds for the secretary to consider an extension.

(j) If the operator of a confined feeding facility is unwilling or unable to properly
close the waste-retention lagoon or pond, the owner of the facility and the property owner
shall be responsible for closing the waste-retention lagoon or pond in accordance with these
regulations and in a manner that protects the waters of the state, public health, and the
environment. (Authorized by K.S.A. 2005 Supp. 65-171d; implementing K.S.A. 65-164,
65-165, 65-166, K.S.A. 2005 Supp. 65-166a, K.S.A. 2005 Supp. 65-171d, and K.S.A.

65-171h; effective P- )
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2-14-06
Kansas Department of Health and Environment
Proposed New Regulation
Article 18. ANIMAL AND RELATED WASTE CONTROL

28-18-17. Groundwater protection requirements for waste-retention lagoons or
ponds and waste treatment facilities. (a) The provisions of this article shall not apply to any
permitted waste-retention lagoon or pond or waste treatment facility that is in existence or
that the secretary approved for construction before the effective date of this regulation,
unless information becomes available showing that the waste-retention lagoon or pond or
the waste treatment facility presents an imminent threat to public health or the environment.

(b)(1) The provisions of this article shall not apply to any existing or proposed waste-
retention lagoon or pond or waste treatment facility located at a confined feeding facility if
all of the following conditions are met:

(A) The confined feeding facility existed on July 1, 1994,

(B) The operator registered the confined feeding facility with the secretary before
Tuly 1, 1996.

(C) The capacity of the existing or proposed waste-retention lagoon or pond or waste
treatment facility is no larger than that necessary to serve the facility as described in the
registration application submitted before July 1, 1996.

(D) The separation distance from the bottom of the existing or proposed waste-

retention lagoon or pond or waste treatment facility to groundwater is less than 10 feet.
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(2) Each operator of a confined feeding facility meeting the requirements of
paragraph (b)(1) of this regulation and proposing to use a waste-retention lagoon or pond or
waste treatment facility shall propose site-specific groundwater protection measures for the
secretary’s consideration for approval.

(c) Each new or expanded portion of a waste-retention lagoon or pond or waste
treatment facility other than those described in subsections () and (b) shall be located a
minimum of 10 feet above the static groundwater level, as measured from the lowest
elevation of the finished interior grade of the waste-retention lagoon or pond or the waste
treatment facility. Each operator of or permit applicant for a confined feeding facility shall
notify the department at least two days before performing any site investigations to
determine the static groundwater level at the site.

(d) Rach operator or permit applicant shall ensure that each liner for a new or
expanded portion of a waste-retention lagoon or pond or waste freatment facility meets the
following requirements:

(1) If the new or expanded portion of the waste-retention lagoon or pond or waste
treatment facility is not located over the Equus Beds or in a sensitive groundwater area, the
materials used for the liner shall have a seepage rate of no more than 1/4 inch per day.

(2) If the new or expanded portion of the waste-retention lagoon or pond or waste

treatment facility is located in a sensitive groundwater area, the materials used for the liner
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shall have a seepage rate of no more than 1/10 inch per day.

(3) If the new or expanded portion of the waste-retention lagoon or pond or waste
treatment facility is located over the Equus Beds, either an impermeable synthetic membrane
liner shall be used or the material used for the liner shall consist of either of the following:

(A) Two or more layers of compacted soil designed to have a seepage rate of no
more than 1/10 inch per day. To demonstrate that this seepage requirement is met, the soil
liner seepage rate shall be determined within 12 months of placing the waste-retention
lagoon or pond or waste treatment facility into operation. The test method used shall be the
whole pond seepage test; or

(B) any material that has been approved through the variance process in accordance
with K.A.R. 28-18-15.

(e) Each permit applicant or operator that conducts testing to determine the seepage
rate shall submit four copies of the test results to the department.

(f) For the purpose of K.A.R. 28-18-1 through K.A.R. 28-18-17, an imminent threat
to public health or the environment may be deemed to exist if physical, chemical, biological,
or radiological substances or a combination of these substances is released into subsurface
waters of the state and results in a concentration or amount of a substance in excess of the
numerical criteria designated for aquatic life protection, agricultural use, or public health

protection as provided in the “Kansas surface water quality standards: table of numeric
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criteria,” dated December 6, 2004, which is adopted by reference in K.A.R. 28-16-28e. If
the background concentration of a substance is naturally occurring and is greater than the
numerical criterion, the background concentration shall be considered the criterion.
(Authorized by K.S.A. 2005 Supp. 65-171d; implementing K.S.A. 65-164, 65-165, 65-166,

K.S.A. 2005 Supp. 65-166a, K.S.A. 2005 Supp. 65-171d, and K.S.A. 65-171h; effective P-

)
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3-2-06
Kansas Department of Health and Environment

Proposed Amended Regulation
Article 18a. SWINE AND RELATED WASTE CONTROL
28-18a-1. Definitions. The following words; terms, phrases; and abbreviations shall have
the following meanings, unless otherwise defined in an individual regulation or unless a
different meaning of-a-word is clear from the context in which it is used. Words; Terms;

phrases; and abbreviations not provided in the-regulations-of this article shall have the

meaning-defined meanings specified in K.S.A. 65-101 et seq. and amendments thereto;

seqe; articles 5. 16, 18, and 30; or the clean water act (CWA). When If the same word is

defined both in Kansas statutes or the regulations of this article and in any federal regulation
adopted by reference in these regulations or in state regulations referenced in this érticle; and
the definitions are not identical, the definition prescribed in Kansas statutes or the
regulations of this article shall control.

(a) “Agronomic application forswine-wastes rates” tsas-defined has the meaning
specified in K.S.A. 1997-Supp: 2-3302-(k)rasamended-by £-1998;-ch--143;see-23, and
amendments thereto, and is regulated by the secretary of the Kansas department of
agriculture.

(b) “Animal unit” ts-as-defined has the meaning specified in K.S.A. +597-Supp: 65-

171d-6e)3)asamended-by-1-1998;¢ch-143;-sect, and amendments thereto.
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(c) “Animal unit capacity” is-as-defined hag the meaning specified in K.S.A. 1997

Supp- 65-171d-)t4)asamended-by 1998, eh143;see1, and amendments thereto.
(d) “Best available technology for swine facilities” ts-as-defmed has the meaning

specified in 51998 eh-143;see-2 KL.S.A. 65-1.178, and amendments thereto J&5-A1998

> 3
(e) “Best management practices for swine facilities” ts-as-defined has the meaning

specified in Fr1998;ch—43;see-2 K.S.A. 65-1.178, and amendments thereto {K-5-A—1998

» >

(f) “Certification” means a document; issued by the secretary in lieu of a water

pollution control permit, fromrthe-department indicating that the facility meets departirent

requirements applicable animal waste management statutes and regulations and does not

represent a significant water pollution potential.

(g) “Change in operation” or and “modification” mreans mean any of the following:

(1) Expansion or enlargement of a facility beyond the scope or boundaries
established by registration, permit, certification, or approved plans and specifications;

(2) any increase in the animal unit capacity beyond that authorized by a permit or
certification; or

(3) achange in construction or operation of a eonfined-feeding swine facility that

may-affect affects the collecting, storage, handling, treatment, utilization, or disposal of
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swine or other process wastes.

(h) “Clean water act™ or and “CWA” mreans-pubtictaw-92-500;as-amended-by

the federal water pollution control act, 33 U.S.C. 1251 et seq., as in effect on February4;

1984 November 27. 2002.

(i) “Confined feeding facility” is-as-defimed has the meaning specified in K.S.A.
-19_9%1%&1313: 65-171d-€e}Dras-anended-by 51998 ¢h—143sec1, and amendments thereto.

(j) “Dead swine handling plan” means a written document that identifies the
procedures by which the operator of a swine facility shall handle dead swine, to minimize
the potential for the generation of nuisance, environmental, or public health threats.

(k) “Department” or and “KDHE” mreans mean the Kansas department of health and
environment.

() “Director” means the director of the division of environment of the Kansas
department of health and environment.

(m) “Division” means the division of environment, Kansas department of health and
environment.

(n) “Emergency response plan for swine” means a written document that identifies

the following procedures to be implemented by the operator of a swine facility irrthe-event
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of if an emergency occurs:

(1) Actions to contain or manage an unauthorized discharge, spill, or release of swine
or other process wastes;

(2) notification of the department; and

(3) any actions required to mitigate the adverse effects of an emergency.

(0) “Entity.” for the purposes of these regulations. means a person, individual,

association, company., corporation, institution. group of individuals. joint venture,

partnership, or federal. state. county, or municipal agency or department.

(p) “Environmental protection agency” or and “EPA” mreans mean the United States

environmental protection agency.

(q) “Equus Beds.” for the purposes of these regulations, means an aguifer underlying

the sections of land listed in the following table;

County Range Township Section

Harvey 01w 228 06.07. 18,19, 30, 31

Harvey 01w 238 06.07.17. 18,19, 20,21, 22. 27, 28. 29. 30,
31,.32,33.34

Harvey 01w 248 03,04, 05,06, 07, 08.09,10, 15,16, 17, 18,

19,20.21.22. 27. 28, 29, 30. 31. 32, 33,34

Harve (122 228 All sections
Harve 02W 238 All sections
Harvey A 248 All sections
Harve 03w 228 All sections

Harvey 03W 238 All sections
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County Range Township Section

Harvey 03W 248 All sections

McPherson 01w 198 31,32.33.34, 35

McPherson 01w 208 02, 03,04, 05,06, 07.08.09.10. 11, 14. 15,
16.17. 18,19, 20,21, 22. 27, 28. 29, 30. 31,
32,33

McPherson Y 218 05, 06,07, 18,19, 30.31

McPherson 02w 218 12.13,.17.18,19,20. 21, 22. 2324, 25 26,
27.28. 29,30, 31,32, 33,34, 35,36

McPherson 03W 188 28. 29, 30, 31,32, 33

McPherson 03W 198 04, 05, 06, 07, 08,09, 15,16, 17, 18, 19. 20.
21,22.27.28.29, 30,31, 32. 33,34

McPherson 03W 208 03,04, 05, 06, 07, 08,09, 10,15, 16, 17. 18,
19.20,21,22.27. 28. 29, 30, 31. 32, 33, 34,

| 35

McPherson 03W 218 02,03, 04, 05,06,07,08,09.10, 11, 13, 14,
15.16,17.18.19,20. 21,22, 23,24, 25, 26,
27.28.29,30,31, 32, 33, 34, 35, 36

McPherson 04W 188 20,21,25, 26,27, 28,29, 32, 33. 34, 35,36

McPherson 04W 198 01,02.03,04.09,10, 11, 12,13,14, 15, 22,
23.24 .25 26._27.34. 35, 36
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County Range Township Section

McPherson 04W 208 01,02.03,10.11,12,13.14. 15, 16.21,22
23. 24,25, 26,27, 28. 33, 34, 335, 36

McPherson 04W 218 01.,02,03,10,11,12.13. 14, 15,22, 23. 24,
25.26,27,34. 35,36

Reno 04W 228 All sections

Reno 04W 238 All sections

Reno 04W 248 All sections

Reno 04w 258 All sections

Reno 04W 268 All sections

Reno 05w 228 All sections

Reno O5W 238 All sections

Reno 05SW 248 All sections

Reno 05W 258 All sections -

Reno 05W 2685 All sections

Reno 06W 228 All sections

Reno 06W 238 All sections

Reno 06 W 248 All sections

Reno QW 258 All sections

Reno 06W 268 All sections

Reno Q7w 228 All sections
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Connty Range Township Section

Reno 07TW 238 All sections

Reno 07W 248 All sections

Reno 07TW 258 All sections

Reno 07w 268 All sections

Sedgwick 01E 268 06.07.08. 17, 18.19.20

Sedgwick 01w 258 03, 04, 05,06, 07,08.09,10,15,16. 17, 18.
19,20,21.22.25,26,27. 28,29, 303 31,32,
33.34.35.36

Sedgwick 01w 268 01,02.03,.04, 05, 06,07,.08.09,10.11. 12,
13,14, 15.16.17.18.19.20,21,22.23.24
27.28.29, 30,31, 32

Sedgwick 01w 278 05, 06

Sedgwick 0ZW 258 All sections

Sediick (24 268 01,02, 03,04,05,06,07,.08,09,10, 11, 12,
13,14, 15.16.17.18.19.20,21,22.23.24
25,26, 27. 34, 35. 36

Sedgwick 02w 278 01

Sedgwick 03W 258 01,02, 03,04, 05.06,07,08,09,10, 11,12,
13,14, 15.16.17.18.20,.21,22. 23.24. 25
26.27.28.29. 33. 34, 35. 36
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County Range Township Section
Sedgwick 03W 268 01,02.03.04,11.12

oy (1) “Existing swine facility” is-as-defined has the meaning specified in £:1998;

ch143:sec~2 K.S.A. 65-1.178, and amendments thereto &S-A1998-8upp65-1178-(e)

and-amendments-theretot.

) (s) “Federal permit,” er “national pollutant discharge elimination system
permit,” or and “NPDES permit” means mean an authorization, license, or equivalent
control document issued by the EPA or an approved state to implement the requirements of
40 C.F.R. Parts 122, 123, 124, and 412.

) (t) “Food animals” means swine produced for consumption.

€sy (u) “Fur animals” means swine raised for ts the skin, pelt, or hair.

6 (v) “Groundwater,” means; as used in this article, m water located under the
surface of the land that is or can be the source of supply for wells, springs, or seeps, ot
streams, or that is held in aquifers. For the purposes of this article. groundwater shall be

considered capable of being a source of supply for wells if at least one of the following

conditions is met;

(1) The groundwater can be produced at a rate of 10 gallons or more per hour from 2

borehole with a diameter of nine or fewer inches. In determining the groundwater

production rate for an excavation. borehole, or existing water or monitoring well, the
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quantity of produced water shall be adjusted for comparison purposes to the surface area ofa

borehole with a diameter of nine inches.

(2) The groundwater is currently being used within % mile of the proposed lagoon.

regardless of the rate at which water can be produced.

(3) There is evidence of past groundwater use within % mile of the proposed lagoon.

) (w) “Habitable structure” is-as-defined has the meaning specified in K.S.A. 1997

Supp: 65-171dHe)Hasamended-by £ 1998 ch—143;seet, and amendments thereto.

&) (x) “Impermeable synthetic membrane liner” means;fora-swine-waste-retention

commercially manufactured membrane liner composed of synthetic materials commonly

identified as being plastic. plastic polymer, or other synthetic materials that. when installed,

provide for the more stringent of either of the following:

(1) A maximum monitored or calculated seepage rate of 1/64 inch per day: or

(2) the liner manufacturer’s criteria for the maximum monitored or calculated

seepage rate for the installed membrane liner, expressed in units of volume per ynit area per

unit of time (gallons per square foot per day).

¢w) (v) “Land application” means the distribution of swine or other process wastes
onto, or incorporation into, the soil mantle for the purpose of disposal or utilization by crops

or vegetation.
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£x3 (z) “Liner” means any designed barrier in the form of in situ, layer, membrane, or
blanket materials utilized or installed to reduce the potential for a significant hydrologic
connection between swine or other process wastes that are controlled or retained by swine
waste management systems and waters of the state.

€y (aa) “Manure management plan for swine” means a written document that
identifies the procedures by which the operator of a swine facility shall operate, manage, and
maintain a swine waste management system. This plan shall describe the methods for the
handling and either disposal or utilization of all swine or other process wastes generated by
the swine facility.

{23 (bb) “Maximum soil liner seepage rate” or and “specific discharge” means mean

the flow rate of water through the liner of a swine waste-retention lagoon or pond and is

shall be expressed as velocity (distance/time). The maximum seepage rate shall be
calculated as v = k(h/d), in which “k” is the hydraulic conductivity (coeflicient of
permeability) and “(t/d)” is the hydraulic gradient. The hydraulic gradient is the maximum
vertical distance “h” measured from the liquid surface to the liner bottom divided by the
thickness of the soil liner “d.” When calculating the maximum seepage rate, the maximum
operating design depth, not considering design freeboard, shall be used.

fam) (cc) “Minimum standards of design, construction, and maintenance” means the
following:

(1) Effluent standards and limitations;
ATTORNEY GENERAL
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Kansas Department of Health and Environment KAR 28-18a-1, Page 11

(2) other performance standards for treatment or utilization; and

(3) other standards of design, construction, and maintenance for confined feeding
facilities or swine pollution control systems published by the-department KDHE.

{bb) (dd) “Monitoring” means all procedures using any of the following methods:

(1) Bither systematic inspection or collection and analysis of data on the operational
parameters of a swine feeding facility or ts-pollutionreontrols swine pollution control
system; or

(2) the systematic collection and analysis of data on the quality of the swine or other

process wastes, groundwater, surface water, or soils on or in the vicinity of the swine

swine facility or swine pollution control system.

fee) (ee) “National pollutant discharge elimination system” or and “NPDES” means

mean the national system for the issuance of permits under 42 33 U.S.C. section 1342, and

includes shall include any state or interstate program that has been approved by the EPA

administrator, in whole or in part, pursuant to 42 33 U.S.C. section 1342.

(ff)_“Nutrient management plan” means a written document that identifies the

practices and procedures that the operator of a swine facility that is required to obtaina

federal permit plans to use to operate and maintain the swine waste managernent and

pollution control system and to manage the handling, storage. utilization. and disposal of

wastes generated by the swine facility.
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fdd) (gg) “Nutrient utilization plan for swine” means a written document, on a form
prescribed by the secretary of the Kansas department of agriculture, addressing site-specific
conditions for the land application of manure, wastewater, and other nutrient sources from
swine facilities, at agronomic application rates.

¢eey (hh) “Odor control plan for swine” means a written document for swine
facilities that-saummarizes describes site-specific-and facility-specific design considerations,
operational activities and procedures, maintenance activities and procedures, and
management practices to be employed to minimize the potential for or limit odors from a
swine facility, swine waste management, or swine pollution control system.

€ (i) “Oil or gas well” shall have the meaning of assigned to the term “well” as
defined in K.S.A. 1997-Supp: 55-150(1), and amendments thereto.

fge) (ji) “Pleasure animals,” as used in this article, means swine that are not

produced for consumption or their skin, pelts, or hair.
@y (kk) “Point source” ts-as-defined has the meaning specified in K.A R. 28-16-28b
Eom).

1) (1) “Pollution” ts-as-defimed has the meaning specified in K.S.A. $997-Supp: 63-

171 dfe)tDrasamended by - 1998;¢h—143;seet, and amendments thereto.
67 (mm) “Precipitation runoff” means the rainwater or the meltwater that is derived
from snow, hail, sleet, or other forms of atmospheric precipitation and that flows by gravity

over the surface of the land. DEPT. OF ADMINISTRATION
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& (nn) (1) “Process wastes” means any of the following:

(A) Excrement from swine, wastewater, or swine carcasses;

(B) precipitation that comes into contact with any manure, litter, bedding, or other
material used in or resulting from the production of swine;

(C) spillage or overflow from watering systems;

(D) wastes from washing, cleaning, or flushing pens, barns, manure pits, equipment,
trucks, trailers, or other associated swine facilities;

(E) wastes from washing swine or spraying swine for cooling;

(F) wastes from dust control;

(G) boiler blowdown and water softener regenerate wastes;

(H) precipitation runoff from confinement, loading, and unloading areas;

(1) spillage of feed or, swine wastes, or any other process wastes described in this

regulation;

(J) discharges from land application fields that occur during application;

(K) precipitation runoff from land application fields, if liquid or tiquid concentrated
liguid wastes are applied during frozen, snow-covered, or saturated soil conditions without
approval by the department;

(L) raw, intermediate, or finished materials associated with wastes or contaminated
stormrwater storm water runoff from swine waste or dead swine composting operations; or

(M) flows or runoff from waste storage areas. _
DEPT. OF ADMINISTRATION
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(2) Process wastes shall not include swine wastes spilled by trucks transporting
livestock on city, township, county, state, or federal streets, roads, or highways.

(00) “Public livestock market” has the meaning specified in K.S.A. 47-1001. and

amendments thereto, For the purposes of these regulations. this term shall include public
livestock markets where federal veterinary inspections are regularly conducted. |
@b (pp) “Registration” means any required fee and the properly completed and
executed documents designated by the division and any additional required documents or
information necessary for determining the need for a water pollution control permit.

(gq) “Salt solution mining well” has the meaning specified in K.S.A, 55-1,120, and

amendments thereto.

fmmy (1) “Secretary” means the secretary of the Kansas department of health and

environment.

(ss)}(1) “Sensitive groundwater areas.” for the purpose of these regulations, means

aquifers generally comprised of alluvial aguifers. the area within the boundaries of the

Equus Beds groundwater management district no. 2 (GMD #2), and the dune sand area

located south of the great bend of the Arkansas River. Bach sensitive groundwater area shall

be any section of land listed in “Kansas sensitive groundwater areas for wastewater

lagoons.” prepared by KDHE and dated January 1, 2003, which is adopted by reference in

K.A R, 28-16-160.

(2) Any operator proposing a new swine waste-retention lagoon or pond or
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expansion of an existing swine waste-retention lagoon or pond may request that the director

make a site-specific sensitive groundwater area determination, The request shall be made in
writing to the director. The request shall contain supporting data and information and an
gxplanation of why the area in guestion should not be considered to be a sensitive

oroundwater area, for the purpose of these regulations.

Y (1) “Sewage” ts-as-defined has the meaning specified in K.S.A. $997-Supp- 65-
164 €by, and amendments thereto. '

fooy (uy) “Significant water pollution potential” means any of the following, as
determined by the secretary:

(1) A swine feeding operation that utilizes structures designed and constructed to
collect, control the flow of, and direct swine or other process wastes, tanks, manure pits, or
other structures designed and constructed to collect or store swine or other process wastes,
waste-retention lagoons or ponds, waste treatment facility or facilities, or a swine waste
management system;

(2) lots, pens, or concentrated feeding areas tocated with creeks, streams,
intermitient waterways, or any other conveying channel or device that has the potential to

carry pollutants to waters of the state running through or proximate to them the lots, pens. or

concentrated feeding areas;

(3) any operation that cannot retain or control swine or other process wastes on the

operator’s facility or property, or adjacent property without the owner’s permission; or
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(4) a swine feeding operation determined to practice improper collection, handling,
or disposal of swine or other process wastes that have the potential to degrade or impair the
quality of any waters of the state.

fop) (vv) “Surface waters,” is; for water quality purposes, as-defined has the meaning
specified in K.AR. 28-16-28b {ww).

faq) (ww) “Suspend” or and “suspension,” means; as used in this article, mean,

respectively, to abrograte temporarily and the temporary abrogation of a water pollution

control permit or certification issued to a swine facility.

fr1) (xx) “Swine facility” s-asdefined has the meaning specified in E-1998;eh143;
sec—2and-amendments-theretofK.S.A. $998-Supp: 65-1,178, and amendments thereto}.

£ss) (vy) “Swine facility closure plan” means a written document that identifies the
practices and procedures that the operator of a swine facility is required to follow when
closing the facility to protect public health and safety and the environment, and to prevent
the escape of swine or other process wastes from the facility.

@6 (zz) “Swine operator” means an individual, association, company, corporation,
municipality, group of individuals, joint venture, partnership, a state or federal agency or
department, or any business owning, leasing, or having charge or control of one or more
swine facilities.

futt) (aaa) “Swine pollution control system” means any land, structures, or practices

utilized for the collection, containment, storage, distribution, land application, or disposal of
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swine or other process wastes generated by eonfined-feeding swine facility operations. &
swine-polution-controbsystem-inchudes-the-following This term shall include any of the
following:

(1) Site grading to divert extraneous, uncontaminated precipitation runoff around the
confined-feeding swine facility;

(2) structures designed and constructed to collect, control the flow of, and direct
swine or other process wastes;

(3) vegetation cover utilized for controlling erosion or for filtering swine or other
process wastes;

(4) tanks, manure pits, or other structures designed and constructed to collect or
store swine or other process wastes;

(5) waste-retention lagoons or ponds;

(6) land used for the application, utilization, or disposal of swine or other process
wastes; and

(7) waste treatment facilities.

v+ (bbb) “Swine waste management system” is as defined in E+998eh—143;seer
2 and-amendments-theretofK.S.A. 1998-Supp- 65, 1,178 {k); and amendments thereto}.

fwwy (cec) “Swine waste-retention lagoon or pond” is-as-defined has the meaning
specified in E-1998;ehr143;see2,—amendments-thereto{K.S.A. 1998-Supp- 65-1,178-h,

and amendments thereto}. DEPT. OF ADMINISTRATION
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&xx) (ddd) “Variance” means the department’s secretary’s written approval or permit
authorizing a proposed action that knowingly results in a lack of conformity with one or
more provisions of these regulations or the minimum standards of design, construction, and
maintenance. Any Each variance approved-by-the-department authorized by secretary shall
be deemed to adequatety protect public health and the environment and to comply with the
generat intent of these regulations and with federal NPDES permit requirements.
(eee) “Waste management plan” means a written document that identifies the

practices and procedures that the operator of a swine facility not required to obtain a federal

permit plans to use to operate and maintain the swine waste management and pollution
control system and to manage the handling, storage, utilization, and disposal of wastes

generated by the swine facility.

fyy) (fff) “Waste-retention lagoon or pond” means excavated or diked structures, or
natural depressions provided for or used for the purpose of containing or detaining swine or
other process wastes. Discharges from waste-retention lagoons or ponds shall not be
allowed, except as authorized by a water poilution control permit.

{7 (ggg) “Waste treatment facilities” means structures or devices that collect, store,
stabilize, treat, or otherwise control pollutants, so that after the discharge, disposal, or land
application of treated wastes, water pollution will not occur, and the public health and the
waters of the state will be protected.

faaa) (hhh) “Water pollution control permit”means and “permit” mean an
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authorization, license, or equivalent control document issued by the department-A-permit

secretary. This term shall not include any document that has not yet been the subject of final

action by the department;inchiding-adraft-orproposed-permit secretary.

bbby (ii1) “Water quality standards” means the Kansas surface water quality
standards as defined specified in K.A.R. 28-16-28b etseq through K.A.R. 28-16-28¢.

feeed (jif) “Water well” is-as-defined has the meaning specified in K.S.A. 82a-
1203¢f), and amendments thereto.

tdddy (kkk) “Waters of the state” ts-as-defined has the meaning specified in K.S.A.
65-161 {a), and amendments thereto.

(1) “Whole pond seepage test” means a measurement of the evaporation from. and

the change in water level of the waste-retention lagoon., pond. or structure, or swine waste-

retention lagoon. pond, or structure using either of the following:

(1) Any method that meets the requirements specified in “standards for measuring

seepage from anaerobic lagoons and manure storages.” which is adopted by reference in

K.AR. 28-18-1;: or

(2) any equivalent method approved by the secreiary.

eeey (mmm) “Wildlife refuge” ts-asdefimed has the meaning specified in K.S.A.

1997 Supp: 65-171d<(ec)6)rasamended-by-E-1998eh143;sec+, and amendments
thereto. (Authorized by K.S.A. $997 2005 Supp. 65-171d;as-amendedby L1998 ch143;

see—t; implementing K.S.A. 1997-Supp: 65-164, S:-A1997-Supp: 65-165, asamended
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by-E- 1998—ch—62;sec—I5As 65-166, K.S.A. 1957 2005 Supp. 65-166a, K.S.A. 65-176;
65-176b—65-1700-65-170d-65-170g; 65-171a, K.S.A. 1997 2005 Supp. 65-171dras
amended-by E-1998 e 437seo-t, K.S.A. 65-171h, and—Er 1998 chr 435 seos 235455
6781112 13-and-H-FK-S-A—1998 Supp: 65-1,178, 65-1,179, 65-1:186; 65-1,181, 65-
1,182, 65-1,183, 65-1,184, 65-1,187, 65-1,189, 65-1,190 and 65-1,188%; effective Jan. 15,

1999; amended P- )
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9-29-04

Kansas Department of Health and Environment
Proposed Amended Regulation
Article 18a. SWINE AND RELATED WASTE CONTROL

28-18a-2. Registration and application requirements. (a) Each swine-operator entity proposing

the construction. modification. or expansion of an unregistered swine facility, public livestock

market. collection center, or transfer station. and each swine operator of an existing unregistered

swine facility. public livestock market. collection center, or transfer station shall regxstcﬁm'y
confied-feeding submit a registration form for the facility with to the department secretary, if
any of the following requirenrents conditions is met:;

(1) The confined-feeding proposed or existing unregistered facility has an animal unit
capacity of 300 or more animal units.

(2) The department-has-deternrined-that-the-eenfined-feeding proposed or existing
unregistered facility has presents a significant water pollution potential as defined in K.A R. 28-

18a-1.

(3) The department

iy requires entity or

swine operator is required by statute to obtain a permit for the facility.

(4) The swi

orcertifieation-desires entity or swine operator elects to register the facility in order to obtain

either a permit or certification, even though there is no requirement to obtain a permit or

certification.

(b) Each registration submitted form that any entity or swine operator submits fo the

department secretary shall be accompanied by ATRORMEYIGENERAL DEPT. OF ADMINISTRATION
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(c) Each swine-operator entity proposing the construction, modification, or expansion of a

swine facility, public livestock market, collection center, transfer station, or fruck-washing

facility for animal wastes and each swine operator of an unpermitted swine facility, public

livestock market. collection center, transfer station, or truck-washing facility for animal wastes

shall submit to-the-departmrent a water pottutierrcontrot permit application for aconfined

feeding the facility meeting to the secretary if any of the following eriterta conditions is met:
(1) Bachreonfined-feeding The proposed or existing unpermitted facility;regardtessof

stze—determined-by-the-sceretary-to-present presents a significant water pollution potential; as

defined in K.A.R. 28-18a-1.

(2) eacheonfined-feeding facth
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proposing the construction. modification, or expansion of the facility or the swine operator of a

facility that is not required to obtain a permit elects to obtain a permit.
(d) Each application submitted that any entity or swine operator submits to the

department secretary shall be accompanied by the annuat permit fee or-the-differencebetween-the

ity; required

pursuant to K. AR, 28-+6=56cetseq 28-16-56d.

(e) Fach entity or swine operator proposing the construction, modification. or expansion

of a swine facility and each swine operator of aconfined-feeding an unpermitted swine facility

determinesa-federal-permit that is required by statute or regulation to obtain a federal permit

shall apply to the department secretary for a federal permit.

(£)(1) Each swine operator or gntity proposing either the construction of a-new-swine
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faeitity, modification, or the expansion of amrexisting-swine-facility that-has-arranimal-unit

initiatingconstruction-ot-operationof a swine facility, swine waste management system, or

swine pollution control system:

the-swine-operator that is required to submit a registration form or apply for a permit shall not

initiate construction until the department-approves swine operator or entity has obtained either of
the following:
(A) The secretary’s written approval of the application, construction plans, specifications,

and manure waste management plan for-swine, for each facility or system that the entity or swine

operator proposes to be constructed. modified, or expanded; or

(B) a certification, issued by the secretary, for each facility or system that the entity or

swine operator proposes to be constructed, modified. or expanded.

(2) Initiationrof Each swine operator or entity that is proposing the construction,

modification. or expansion of a swine facility, swine waste management system. or swine

pollution control svstem required to have a permit and that undertakes the construction,

modification, or expansion before the issuance of a new or modified permit by the departmrent
secretary shall be deemed to be undertaking the construction solely at the risk of the operator

swine operator or entity.

(3) Fhe Before each swine operator shattnot-initiate or entity proposing the construction.
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modification. or expansion of a swine facility, swine waste management sysiem. swine pollution

control system. public livestock market, collection center, transfer station, or truck-wagshing

facility for animal wastes that is required to have a permit or certification begins the operation of

the new, modified. or expanded portion of a swine facility, swine waste management system,
swine pollution contro} system, public livestock market, collection center, transfer station, or the
expanded-portions-of amrexisting-swine truck-washing facility; swine-waste-managenment systen

orswinepotiutionr-controtsystem;untit-after-the-issuance-of for animal wastes the swine

operator or entity shall obtain a new or modified permit or certification issued by the department
secretary.

(4) The Before each swine operator shaltnot-initiate or entity proposing the construction,
modification. or expansion of a swine facility. swine waste management system. swine pollution

control system. public livestock market, collection center, transfer station, or truck-washing

facility for animal wastes that is required to have a permit or certiﬁlcation begins the stocking

of a new swine-factlity. modified, or the expanded portion of anrexisting-swine facility, swine
waste management system. swine pollution control system. public livestock market. collection
center, transfer station. or truck-washing facility for animal wastes at levels above the animatmit
capacity authorized for in the swine-facitity current permit or certification, untit-aftertssuance-of

the swine operator or entity shall obtain a new or modified permit or certification issued by the

department secretary.
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eertificationrby-the-department:  (Authorized by K.S.A. 997 2003 Supp. 65-171d;-as-amended
by E1998-ch~1437see—t; implementing K.S.A. 1997 Supp: 65-164, K:8-A1997Supp- 65-165,
as-amended-by B 199862 seerHIE5A: 65-166, K.S.A. 1997 2003 Supp. 65-166a, K.S.A.
1997 2003 Supp. 65-1714, asamended-by-E-1998eh 43 sec 1 IGSA 6517y, and £-1998;
ch143see-31K.S.A. 1998-Supp: 65-1,179%; effective Jan. 15, 1999; amended

P- )
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Kansas Department of Health and Environment

Proposed Amended Regulation
Article 18a - SWINE AND RELATED WASTE CONTROL

28-18a-4. Filing of applications and payment of fees. (a) Applications Each application shall be
filed consistentwith-the provisions-and-requirements-in according to K.A.R. 28-16-59 or E1998;

cht43—sec—2fK.S.A. $998-Supp: 65-1,178% and amendments thereto, as applicable,

(b) For the purpose of providing adequate public notice regarding a permit for any proposed

new construction or proposed new expansion of a eonfined-feeding swine facility, the swine operator

shall provide to the department secretary the name or names and mailing address or addresses of the
following:

(1) The United States post office or offices serving the immediate area of the confined
feeding swine facility;. and

(2) each owner of a habitable structure or any property located withirrene-mite-of-the

confined-feeding facility;or-forswine within one mile of the swine facility perimeter, as described

by K.S.A. 65-171d-as-amended-by £ 1998 ch143;see-1, and amendments thereto.
(¢) In addition to the application requirements of K.A R.28-16-59, for any new construction
or new expansion of a swine facility, a each swine operator applicant shall submit the following

information:

(1) A map identifying the location and layout of the confined-feeding swine facility or the

facility perimeter;
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Kansas Department of Health and Environment KAR 28-18a-4, Page 2

(2) a map identifying the location of any habitable structure or city, county, state, or
federal park within one mile of the confined-feeding swine facility or the facility perimeter;
(3) a map identifying the location of a any wildlife refuge within 16,000 feet of the

corfined-feeding swine facility or the facility perimeter;

(4) a map identifying all water wells on the swine facility property;

(5) 2 map identifying any streams and bodies of surface water within one mile of the

confined-feeding swine facility or the facility perimeter;

(6) for swine facilities that utilize a swine waste-retention lagoon or pond, the-swine

operatorshaliprovide tothe department any information that the eperatormay possess applicant
possesses indicating the presence of any unplugged oil, or gas, or salt solution mining wells

located at the proposed or existing swine facility;

(7) a waste management plan, for any swine faéiligz whose operator is not required fo
obtain a federal permit;

€ (8) for swine facilities with an animal unit capacity of 1,000 animal units or more
where the swine at the facility are not owned by the operator at of the facility, a copy of the
executed contract between the facility operator and owner of the swine, specifying responsibility
for management of the manure and wastewater generated at the facility; and

8) (9) for swine facilities with an animal unit capacity of 1,000 animal units or more,
the following plans information:
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(A) A manure management plan,
(B) a nutrient utilization plan that meets the requirements of the Kansas department of

agriculture, for if the facility that applies manure or wastewater to land;-as-required-by-the

(C) an emergency response plan;

(D) an odor control plan; and

(E) a dead swine handling plan; and

(F) a nutrient management plan;

(G) a groundwater monitoring plan, if required:
(HD) a closure plan, if required; and

9y (I) for swine facilities with an animal unit capacity of 3,725 animal units or more,

a-facitity-closure-plan financial assurance for closure of the swine facility and closure of the

swine waste-retention lagoons or ponds.

(d) Swine facilities on separate pieces of land without a contiguous ownership boundary

shall be classified as separate operations. and each applicant shall be assessed a fee under

K.A.R.28-16-56d. (Authorized by K.S.A. 1997 2005 Supp. 65-171dras-amendedby -1998;
eh—143;-see—+; implementing K.S.A. 1997 Supp: 65-164, K5-A1997-Supp: 65-165, as
amended-by 1998 ch-62;-secr HIESHA 65-166, K.S.A. 1997 2005 Supp. 65-166a, K.S.A.

19972005 Supp. 65-17 1d;asamended by 1998 ch-1437sectt, K.S. A, 65-171h, andt-1998;

. M RAT
ATTORNEY GENERAL DEPT. OF ADMINISTRATION

JUN 1 4 2006 MAY 2 5 2006

APPROVED BY W APPROVED BY FDL



Kansas Department of Health and Environment KAR 28-18a-4, Page 4

eh-t43rsees—3-5- 8 H 121 5rand K .S A, $998-Supp- 65-1,179, 65-1,181, 65-1,184, 65-
1,187, 65-1,188. 65-1,189, and 65-1,190 and-65-11881; effective Jan. 15, 1999; amended

p- )
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3-2-06
Kansas Department of Health and Environment
Proposed Amended Regulation
Article 18a - SWINE AND RELATED WASTE CONTROL

78-18a-8. Permit; terms and conditions. (a) The terms and conditions of all permits shall be

consistent with the requirements of K.A.R. 28-16-62, as appropriate.
(b) (1) Swine waste managemient and pollution control systems shall be designed,
constructed, operated, and maintained in a manner that prevents pollution of waters of the state.
(2) Each operator of a swine waste management and pollution control systems system
for confined-feeding facilities a swine facility with an animal unit capacity of 1,000 or more
shall be ensure that the swine waste management and pollution control system is designed,
constructed, operated, and maintained to prevent the discharge of swine or other process wastes

to surface waters of the state.

pond-or-other-storage-structure Any operator of a swine waste management and pollution

control ’system may be-discharged discharge the following to surface waters of the state,
whenever precipitation events, either chronic or catastrophic, cause an overflow of swine-or
other-process-wastes from a swine waste management or pollution control system designed,
constructed, operated, and maintained to contain all swine er and other process wastes;ptus:

(A) Swine or other process wastes; and

(B) the direct precipitation and the runoff from a 25-year, 24-hour precipitation event

for the location of the confined-feeding swine facility.
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Kansas Department of Health and Environment KAR 28-18a-8, Page 2

(3)(A) Except as provided in paragraph (b)(3)}B), each swine waste management and

pollution control systems system for confined-feeding-factlities any swine facility with an

animal unit capacity of 999 or less shall be designed, constructed, operated, and maintained to
prevent the discharge of swine or other process wastes to surface waters of the state as required
in paragraph (b)(2).

(B) Any operator of a swine waste management and pollution control systems system

for confined-feeding-facitities a swine facility with an animal unit capacity of 999 or less may

discharge swine waste or other process wastes to surface waters of the state, consistent with the

requirements of K.A.R. 28-16-28b through K-AR-28-16-28f K.A.R. 28-16-28g, K.A R. 28-16-

57a, and K.AR. 28-16-62, as appropriate, when specifically authorized by a permit.

(¢) For each emergency or accidental discharge, overflow, or unplanned release of swine
or other process wastes, each swine operator shall report the incident to the department within
two hours of discovery. Each operator shall report any emergency, spill, accidental discharge,
overflow, or unplanned release associated with swine or other process wastes to the departmrent
director, using the telephone numbers as provided by the department. Each operator shall
submit a written report to the department within three days of the incident.

(d) The Each swine operator shall retain a copy of the current permit issued by the

departmrent secretary at the faeitity®s site office for the facility or at a central records location.
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4 (e) Fhe Each swine operator shall be responsible for advising the department

secretary within 60 days of any changes in mailing address or telephone number regarding the
facility or designated facility contact.

gy (f) Fhe Each swine operator shall operate the facility in a manner to minimize or
prevent any discharge that is in violation of the permit and or that has a potential to adversely
affect human health or the environment.

¢h) (g) The Each swine operator shall, at all times, properly operate and maintain the
swine waste management and pollution control system and any related appurtenances that are

installed or utilized by the swine operator to achieve compliance with the conditions of the

permit.
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thereto}:

&) (h) The Each operator of a swine facility with an animal unit capacity of 1,000 or
more shall notify the department whenever the swine operator does not own all the swine at the
swine facility, pursuant {0 E-1998-ch 143 -see5andamendments-theretotK.S.A. 1998-Supp:
65-1,181, and amendments theretot.

@s (i) Fhe Each oi)erator of a swine facility with an animal unit capacity of 1,000 or
more shall notify the department before the operator sells or gives manure or wastewater to a
person that is not employed by the swine facility and whenever disposal is by means other than

land application on areas covered by the swine-faeility*s approved nutrient utilization plan for

the swine facility. When the approved manure management plan for the swine facility addresses
the requirements in E-1998—ch—H43secSrandamendments-theretofK.S. A, 1998-Supp- 65-
1,181; and amendments thereto}, notification to the department shall not be required.

) (§) Fhe Each operator of a swine facility with an animal unit capacity of 1,000 or
more who land applies manure or wastewater shall comply with the nutrient utilization plan
approved by the Kansas department of agriculture, pursuant to E-1998ch 43 see6and
amendmentstheretofK.S.A. 1998-Supp- 65-1,182, and amendments thereto}.

{3 (k) Fhe Each operator of a swine facility with an animal unit capacity of 1,000 or
more who land applies manure or wastewater and is required to develop or-amend and to

implement a nutrient utilization plan, as prescribed by the secretary of the Kansas department
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of agricuiture, shall file the plan and any amendments to the plan with KDHE.

) (1) Fhe Each operator of a swine facility withran-animat-unit-eapacityof-3;725or

mrore required to develop a swine facility closure plan or a swine waste-retention lagoon or pond

closure plan, or both, shall comply with the-swine-factlityclosure gach plan, as approved by the

department secretary. The operator shall amend the-facility-ctosure each plan whenever

warranted by changes in the facility or in other conditions affecting the facility, pursuant to &=
1998-—ch—43see12randamendmentstheretofK.S.A. 1998-Supp: 65-1,189, and amendments
theretot.

fo) (m) Each swine facility that is required to be permitted by the department;-with and

that has an animal unit capacity of 1,000 or more; shall be staffed by a department-certified
operator or an operator in training. (Authorized by K.S.A. 997 2005 Supp. 65-171d, as
amended-by L1998 ch- 143 secrrand 1998 el 1435 see- 51K S AL 1998-Supp: 65-1,181,
65-1.183. and 65-1.184 ¥; implementing K.S.A. 19978Supp: 65-164, K-5-A—1997Supp- 65-

165 asamended-by E1998;ch-62,secHH5-A: 65-166, K.S.A. 1997 2005 Supp. 65-166a,
K.S.A. 19972005 Supp. 65-171d,asamendedby L1998, eh143;sec- 5 K.S AL 65-171h,-and

1998 ch—t43rsees—5;-6; 78,9 and+71K.S. A -1998-Bupp: 65-1,181, 65-1,182, 65-1,183,
65-1,184, 65-1,185 and-65-1;1881; effective Jan. 15, 1999; amended P - )
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11-29-04
Kansas Department of Health and Environment
Proposed Amended Regulation
Article 18a - SWINE AND RELATED WASTE CONTROL
28-18a-9. Certification; terms and conditions. (a) Each swine operator shall comply with all
conditions, requirements, limitations, and operating provisions stipulated in the certification.

(b) Operation of a confined-feeding swine facility in violation of any conditions,
requirements, limitations, and operating provisions of a certification, or in a manner that
represents a significant water pollution potential, shall result in the revocation of the certification
and-issuance-of-apermit and any other appropriate enforcement action. If a significant water

pollution potential exists. as defined in K.A R. 28-18-1. the swine operator shall apply for a

permit. (Authorized by K.S.A. $997 2003 Supp. 65-171d;as-amended-by L1998, ehi43;see:

1; implementing K.S.A. $997-Supp: 65-164, K:5-A—1997Supp: 65-165,-as-amended-by £-1998;

and K.S.A. 1997 2003 Supp. 65-171d;

b4 bl

asamended-by B 1998 ¢l H3seeHand I 8-A65-17Hh; effective Jan. 15, 1999; amended
P- )
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3-13-06
Kansas Department of Health and Environment

Proposed Amended Regulation
Article 182. SWINE AND RELATED WASTE CONTROL

28-18a-11. Confined feeding facilities; federal requirements. fay For the purpose of issuing

federal permits and administering NPDES program requirements, the-definitronrof—point

the following definitions and provisions. as in effect on July 1. 2005, are hereb\f adopted by

reference:

) (a)

requirements; The concentrated animal feeding operation exclusions defined specified in 40

C.F.R. 122.3 (¢) and 40 C.F.R. 122.3 (f);as-irreffectonFuly-15-1998;are-adopted-by

recuirentents; the provisions addressing concentrated animal feeding operations defined

specified in 40-CFR122-23-and-appendix B-to46-C:FRPart-122rastreffectomduty
1998areadopted-byreference; 40 CF.R. 122.23(b). {c). and (¢), and 122 42(e});

except for 40 C.F.R. 412.32, 412.44. and 412.46, the provisions addressing effluent
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Kansas Department of Health and Environment KAR 28-18a-11, Page 2

limitations for concentrated animal feeding operations specified in 40 C F.R. Part 412

(Authorized by K.S.A. 1997 2005 Supp. 65-171d;-as-amended-by £ 1998, chH43;seert;
implementing K.S.A. $997-Supp-65-164; K-5A1957 Supp: 65-165, asamended-by E=
1998ch—62see—trIESAT65-166; K.S.A. 1997 2005 Supp. 65-166a, K.5.A. 997 2005
Supp. 65-171dasamended-by-E-1998eh—t43seeHandIESAT65-174h; effective Jan.

15, 1999; amended P- 3]
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3-1-06

Kansas Department of Health and Environment
Proposed Amended Regulation
Article 18a - SWINE AND RELATED WASTE CONTROL

28-18a-12. Design and construction of swine waste management and swine pollution

control systems. (a) If a confined-feedingfacitity swine facility represents a significant

water pollution potential or requires if the swine operator of the swine facility is required by

statute or regulation to obtain a permit, as determined by the department secretary, the swine
operator shall provide a swine waste management or pollution control system that shati-be is
designed in accordance with the minimum standards of design, construction, and
maintenance and is constructed and operated in accordance with construction plans,
specifications, and matrure-management-plan either a waste management plan or nuirient
management plan approved by the department secretary. If site topography, operating
procedures, experience, and other available information indicate that more than the
minimum standards of design, construction, and maintenance are required to effect adequate

water pollution control, additional provisions may be required. A-summary-ofapproved

Each applicant shall ensure that any

new construction or new expansion of a swine facility, swine waste management system, or

swine pollution control system meets the requirements of the “minimum standard of design.

consfruction., and maintenance,” as defined in K.A.R, 28-18a-1.

A A e e et e e L e e
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Kansas Department of Health and Environment KAR 28-18a-12, Page 2

(b) The swine operator shall not initiate operation of the any new confined-feeding

faeitity swine facility. new swine waste management system, or new swine pollution control

system. or expanded portions of any existing swine facility, existing swine waste

management system. or existing swine pollution control system, until after issuance of the
new or modified permit by the department secretary. Initiation of construction before the
issuance of a new or modified permit by the secretary shall be deemed to be solely at the risk
of the swine operator.

(c) For the purpose of these regulations, any each reference to a professional engineer
or consultant shall be deemed to designate an individual offering a service for a fee for the

design of a eonfined-feeding swine facility, swine waste management system, or swine

pollution control system, exclusive of the nutrient utilization plan, soits s0il or cropping
consultations, hydrologic work involved in conducting hydrologic or geologic
investigations, or in the siting, design, or construction of groundwater monitoring wells.
Any Each reference to a professional engineer shall be deemed to designate an individual
licensed to practice engineering in Kansas by the Kansas state board of technical
professions.

(d) Consultants that prepare plans and specifications for the new construction or new
expansion of confired-feeding swine facilities that are submitted to KBHE forapprovat

comply with statutes and regulations shall provide KDHE with evidence documentation that
ATTORNEY GENERAL DEPT. OF ADMINISTRATION
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adequate general commercial liability insurance coverage addressing errors and omissions in
the design plans and specifications has been obtained and is in effect.

(e) (1) Each operator shall initiate any proposed new construction or new expansion
of a confined-feeding swine facility that has been approved by the department secretary and
for which the required permit or permit modification hag been iséued, within two years of
after the date on which the permit or permit modification is ssued effective or pursuant to

the departnrent’s requirements of the permit issued by the secretary. Each operator shall

complete any proposed new construction or new expansion of a confined-feeding swine
facility that has been approved by the department secretary and for which the required
permit or permit modification is issued, within three years of after the date on which the

permit or permit modification is fssued effective or as required by the department permit

issued by the secretary.

(2) Failure to initiate the approved construction or expansion within two years and to
complete the approved construction or expansion within three years of after the date-of
sssuance effective date of the permit or permit modification shall void the department’s
secretary’s approval of the construction plans, specifications, and other' associated plans. in
the-event-that If phased construction is proposed, the initiation and completion of
construction shall conform to the schedule stipulated in by the departmentisapprovat

secretary.
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(3) If the department?s approval becomes void, the permit or permit modification
shall remain in effect for the term of the permit, but the operator shall resubmit the
construction plans, specifications, and other associated plans to the department secretary for
review and consideration for approval before initiating the construction ot expansion ofa
confined-feeding- the swine facility.

(f) Neither the approval of construction plans, specifications, or the-nranure
ramagement ptan other required plans, nor the issuance of a permit or certification by the
department secretary shall prohibit the department secretary from taking any enforcement
action if the swine waste management or pollution control system fails to protect the waters
of the state, meet any specified effluent criteria, or comply with state surface water quality
standards. In addition, this the secretary’s approval;permit of the plans or the secretary’s
issuance: of a permit or certification shall not constitute a defense by the operator regarding
violation of any statute, regulation, permit condition, or requirement.

(g) A new confined-feeding swine facility, swine waste management system, or
swine pollution control system shall not be built in any stream, river, lake, reservoir, or
water bodies meeting the definition of jurisdictional wetlands and consistent with the

definition of “surface waters” in K.A.R. 28-16-28bfww)(3).

(h) Each operator, when directed by the department secretary, shall notify the

department a minimum of two days before performing any soil sample collection activities
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or liner integrity testing to-atow

(i) There shall be no deviation from plans and specifications submitted to and
approved by the department secretary, unless amended plans and specifications showing
proposed changes have been submitted to the department and approved by the department
secretary.

(j) Each construction plan shall indicate the location of any active, abandoned, or
plugged water, oil, er gas, ot salt solution mining well within 600 feet of any planned

 Jocation for a swine waste-retention lagoon or pond. If the operator is unable to confirm the

exact location of any well or wells, the construction plan shall contain a note indicating the
potential for the well or wells to be located in the vicinity of any proposed swine waste-
retention lagoon or pond. Any Each active, abandoned, or plugged water, oil, or gas, or salt
solution mining well that is encountered during construction and that was not identified or
located on the construction plan shall be reported to the department within 48 hours Qf
discovery. Construction activities that would impact the well or wells or that would be in

the immediate vicinity of the well or wells shall be immediately terminated until the

department-authotizes the-construction-toresume secretary determines that the appropriate

steps, including plugging the well. have been taken to protect public health and the

environment.

(k) Following the completion of the proposed construction or proposed expansion. if
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requested by the secretary, each swine operator-preposing the-construction-of anew-swine

whemn LG\.{UCDtGd, any aup_pufﬁuy, documentationackno wlcdgiug whether-ornot shall certiﬁy
that the swine waste management and system or swine pollution control system was , or

both. were constructed in accordance with the plans and-specifications approved by the

department secretary. Fhe If the swine operator utilized a professional engineer or consultant

o monitor the construction of the swine waste management system or swine pollution

control system. or both, then the certification shall also be signed either-by-a by the

professional engineer or anrapproved the consultant representing-the-operator; who
monitored the construction or installation of the-swine-waste-management-and-pottution

controt each system, including any swine waste-retention lagoon or pond liner. The

certification shall be based on actual observations during construction and any field or

laboratory data developed during or following construction. The certification shall be

maintained on-site or at a central records location and shall be made available to the

mamtained On-S1le OF At 8 CC Il S A N a2,

department, along with any supporting information. upon request. (Authorized by K.S.A.

1997 2005 Supp. 65-171d;asamended-by L1998, ch—143rsec1; and E-1998ch1435see:
5fK.S.A. 1998-Supp: 65-1,181%; implementing K.S.A. 19978upp: 65-164, K-S5A 1997

Supp: 65-165, asamended-by b 1998 ch62;seor 1 K8 A 65-166, KeSA997- Supp-65+
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1662 K.S.A. 1997 2005 Supp. 65-171d,asamended-by b 1998 chH43rseeHK5-A65-
17th: and E-1998-ch—43;see—5FK.S.A. 1998-Supp: 65-1,181%; effective Jan. 15, 1999;

amended P - )
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3-6-06
Kansas Department of Health and Environment

Proposed Amended Regulation
Article 18a. SWINE AND RELATED WASTE CONTROL

28-18a-19. Operation of swine waste management and swine pollution control systems. (a)

TFhe Each swine waste management system and swine pollution control systems system shall
be designed, constructed, maintained, and operated to prevent pollution of waters of the state
and to protect public health and the environment.

(b) Each swine waste management system and each swine pollution control system
shall be operated consistent-with-waste-mranagement according to the plans approved by the
department secretary.

(¢) When a liner is installed or constructed, the operator shall méintain the liner to
comply with the minimum standards of design, construction, and maintenance. When soil
liners are utilized, no trees or other deep-rooted vegetation shall be allowed to grow within
100 feet of the liner. Any mechanical or structural damage to the liner shall be reported to
the department within two workdays of identification and shall be repaired in a time frame

approved by the department secretary and desiened to protect public health and the

environment.
(d) Each operator shall haul or transport swine or process wasies to land application
sites in a manner that prevents loss or spillage during transport.

(¢) When land application of swine or other process wastes is practiced, the

application shall be conducted at agronomic rates. DEPT. OF ADMINISTRATION
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() Irrigation practices shall be managed to minimize ponding or puddling of swine
or other process wastes at the land application site. Irigation practices shall be managed to
ensure that swine or other process wastes are not discharged from the application sites.

(g) Adequate equipment and land application areas shall be available for removal of

swine or other process wastes and contaminated stormwater storm water runoff from the

confined-feeding swine facility to comply with t:he provisions of the permit and these
regulations.
(h) (1) Unless approved in advance by the department secretary, liquid waste, ot
Yeuid concentrated liguid swine waste, or other liquid process wastes waste shall not be land
applied when the ground is frozen, snow-covered, o.r saturated, or during a precipitation
event. Land application of swine or other process wastes during these periods may be
authorized by the department secretary for use in filtering swine or other process wastes
from retention structures that are properly operated and maintained and that are in imminent
danger of overflow to surface waters of the state due to a chronic or catastrophic
precipitation events gvent.
(2) Solid swine or other process wastes may be applied to frozen ground only if the
proposed application site and practices ensure that the wastes will be retained at the
-application site.

(i) (1) Each swine operator, as required by the departmrent facility permit issued by

the secretary, shall conduct sampling and analysis of swine or process wastes or sites
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utilized for the application of swine or process wastes from confined swine feeding
facilities, to determine nutrient and salinity levels, to confirm utilization of the swine or
process wastes at agronomic rates, and to protect-soitand-water-resources ensure that public

health and the environment are protected.

(2) (A) Each swine operator of a swine facility with 999 animal units or less shall

sample the soil of each field identified in the waste management plan for the swine facility if

both of the following conditions are met:

(i) The field is identified by KDHE as located in a sensitive groundwater area or gver

the Equus Beds.

(i1 The field has received manure or wastewater in one or more of the previous five

years.

(B) The sampling and analysis shall be conducted in accordance with the procedures

approved by the secretary. The test results shall be sent to the department within 30 days of

receipt of the test results.

(3) Each swine operator required to obtain a federal permit shall conduct soil and

waste sampling and analysis in accordance with the nutrient management plan. (Authorized
by K.S.A. 1997 2003 Supp. 65-171drasamended-by 1998 chH43seet; implementing
K.S.A. 1997Supp: 65-164,K5-A1997Supp: 65-165,as-amended-by L1998, ch627see:

FIESA 65-166, KS-A—1997Supp—65-166a; K.S.A. 1997 2005 Supp. 65-171d,as

amended-by-F1998;ch-143;see—+ K.S.A. 65-171h, and E-1998ch—H43see51K.S. A
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1998-Supp: 65-1,181%; effective Jan. 15, 1999; amended P- )
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11-29-04
Kansas Department of Health and Environment
Proposed Amended Regulation

Article 18a. SWINE AND RELATED WASTE CONTROL

28-18a-21. Inspections. (a) Each swine operator shall provide all necessary specialized equipment,

clothing, or appurtenances to enable a department inspector to enter the facility for inspection.

) Any Each swine operator that develops or modifies the bro=security biosecurity protocols
and that requests KDHE conformance with the protocols shall submit a copy of the protocols to the
department within 30 days of establishing or modifying the biosecurity protocols.

(d(c) Bio=security Biosecurity protocols shall not inhibit restrict the reasonable access to of
any department inspector. If any department employee conducting an inspection of a confined
feeding facility complies with the facility’s bto=seeurity biosecurity protocol, that employee shall be
allowed to access the animal waste management system to conduct inspéctions. (Authorized by
K.S.A. 997 2003 Supp. 65-171drasamended-by E-1998;ch—143;see—t; implementing K.S.A.
1997Supp- 65-164,

66 K5 A 997 Supp—65-166a; K.S.A. 1997 2003 Supp. 65-171d,asamended-by 3998, <h:

}43—sec—1ISAGTT 1y and E1998ch-1H43see— 14K .S A, 1998-Supp- 65-1,1911; effective
Jan. 15, 1999; amended P- D
DEPT. OF ADMINISTRATION
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3-3-06
Kansas Department of Health and Environment

Proposed Amended Regulation
Article 18a. SWINE AND RELATED WASTE CONTROL

28-18a-22. Swine facility closure requirements. (a) Each swine operator of a swine facility

permitted by the department shall notify the department of any plans to cease operation of,
close, or abandon the swine facility.

(b) Each swine operator shall maintain and comply with a valid water pollution

control permit for the swine facility until the-department-approves-the closure of the swine

facility is complete and all materials representing a threat to public health and the

environment arg removed.

()1} Asw Each permit

applicant for any each proposed new swine facility; or new swine waste-retention lagoon or

pond, proposed expansion of an existing swine facility, orexisting-swine-facility-withran

shatl-submitatieast-fourcopies-of-the-plan: or proposed expansion of an existing swine

waste-retention lagoon or pond shall develop and implement a swine facility closure plan or

swine waste-retention lasoon or pond closure plan if either of the following conditions is

met:
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(A) (i) The new swine facility or expanded swine facility is proposed to have an

animal unit capacity of 1.000 or more: and

(ii) the swine facility is proposed to be Jocated over the Equus Beds; or

(B) The new swine facility. existing swine facility, or proposed expanded swine

facility will have an animal unit capacity of 3.725 or more.

(2) Each swine operator of any existing swine facility or swine waste-retention

lagoon or pond without a current swine facility or swine waste-retention lagoon or pond

closure plan shall develop and implement a closure plan for the swine facility or swine

waste-retention lagoon or pond if both of the following condifions are met:

(A) The existing swine facility has an animal unit capacity of 1.000 or more.

(B) The existing swine facility is located over the Equus Beds.

The swine facility or swine waste-retention lagoon or pond closure plan shall be developed

and submitted to the department with the next application for permit renewal or

modification for the existing swine facility.

(d) When submitting a swine facility or swine waste-retention lagoon or pond

closure plan to the department. each swine operator shall submit at least four copies of the

plan.

¢ (e) A swine facility or swine waste-retention lagoon or pond closure plan for-any-

swine-facihity-withramanimatunit-capacity-of—3;725ormore shall include, at a minimum,
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the following:

(1) Hentifieatiorrof-any A description of all swine waste management and swine
pollution control system components utilized to contain, control, or store swine or other
process wastes at the swine facility;

(2) a description of the procedures to be employed to remove and dispose of swine or
other process wastes;

(3) a description of the maintenance, deactivation, conversion, or demolition of a all
swine waste-retention fagoon lagoons or pond ponds at the swine facility pursuant to &
1998-ch—H43;sec—13rand-amemdments-thereto—{K.S.A. 1998-Supp: 65-1,190, and
amendments thereto}, or the closure of any swine waste-retention lagoon or pond by one of
the following methods:

(A) Removing the berms, and leveling and revegetating the site to provide erosion
control;

(B) leaving the structure or structures in place for use as a freshwater farm pond or
reservoir;

(C) retaining the structure or structures for future use as a part of a swine waste
management or pollution control system; or

(D) using any other method approved by KDBHE the secretary; and

(4) a.description of. and detailed drawings for, the plugging of any water or

groundwater monitoring wells at the swine facility.
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fe) (f) Any Each swine operator of a swine facility with-ar-anmimat-unit-capacity-of

3-925-or-more required to have a swine facility closure plan and a swine waste-retention

lagoon or pond closure plan shall amend the-swine-facitity-elosure each plan and submit the
ptan amended plans to the department for approval whenever specifically directed by the
departnrent secrefary or whenever warranted by one or more of the following:

(1) Any significant changes in operation of the swine facility;

(2) 2 any significant change or modification in the swine waste management and or
swine pollution control systems; or

(3) any other significant conditions affecting the swine facility, swine waste
management system, or swine pollution control system.

0 (g) Each operator of a swine facility withraranimatunitcapacity-of 3;725-er-more

that is required to develop a swine facility or swine waste-retention lagoon or pond closure

plan shall retain the current plan at the facility’s site office and of the facility or at a central

records location. in a manner that is accessible to inspection by representatives of the

department.

€2y (h) The closure of a swine facility or swine waste-retention lagoon or pond shall

be completed within six months of notification to the department of the proposed closure of

the facility or termination of operations

>

ormore.
¢h) (i) Any Each swine operator seeking an extension of time for closure shall be
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requested-rwriting-and-the submit a written request fo the secretary. The request shall

detail the reasons for the requested extension. Only consideratienrof weather conditions and

or the legal change in ownership of the swine facility shall be grounds for the department’s

consideration-in secretary to consider granting an extension.
) () If the operator of a swine facility is unwilling or unable to properly close out

the swine facility, the owner of swine at the swine facility and the property owner shall be

responsible for closing out the swine facility in accordance with these regulations and in a
manner that protects the waters of the state, public health, and the environment. {Authorized
by K.S.A. 997 2005 Supp. 65-171 drasamrended-by 51998 chH43-see—t; implementing
K.S.A. 1997 Supp: 65-164, K-S-A—1997-Supy- 65-165, as-amended-by 1998;eh-62;seer

- K=S-Ac 65-166, KeSA1997-Supp65-166e; K.S.A. 1997 2005 Supp. 65-1714d, as

X o] T 3 (4] 3 3.4 12 o ]
AIIVITURAL U Y J VP Oy VILTTHOTOULS TS allld I

fK.S.A. $998-Supp: 65-1,189 and 65-1,190%; effective Jan. 15, 1999; amended

P- )
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11-29-04

Kansas Department of Health and Environment
Proposed Amended Regulation
Article 18a - SWINE AND RELATED WASTE CONTROL

28-18a-26. Requirements for swine facility operator certification. Each operator of a swine
facility with an animal unit capacity of 1,000 or more that is required to have a permit shall

obtain a swine waste management and swine pollution contro! system operator certificate. Each

$999- Ay Each swine operator that desires or is required to obtain a swine facility operator

certificate shall meet the following requirements:

(a) Each applicant shall be a swine facility operator who maintains or supervises a swine
waste management or swine pollution control system.

(b) Each swine facility operator shall submit a complete application and the appropriate
fee to the department. The application shall be received by the department at least two weeks
before the scheduled examination date. Late applications shall not be accepted for the scheduled
examination date,

(c) If an applicant provides false information on an application, the applicant shall not be
accepted for examination, and the fee submitted with the application shall not be refurned to the

applicant. The applicant shall be notified of the decision denying acceptance for examination
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and shall not be allowed to take the examination for two consecutive years. (Authorized by

KES-A-65-4512; K.S.A. 1997 2003 Supp. 65-171d,asamended by L1998 ch—43;sectand
E-1998ch1H43see-F1K.S.A. 1998-Supp: 65-1,183F, and K.S. A, 65-4512; implementing b=
1998 —ch—1H43secs—FandHo{K.S. A, 1998-Supp: 65-1,183, and 65-1,186, and 65-45121;
effective Jan. 15, 1999; amended P- D
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3-17-04
Kansas Department of Health and Environment
Proposed Revocation
Article 18a - SWINE AND RELATED WASTE CONTROL

28-18a-32. (Authorized by K.S.A. 1997 Supp. 65-171d, as amended by L. 1998, ch. 143, sec. 1,
and L. 1998, ch. 143, sec. 5 [K.S.A. 1998 Supp. 65-1,181]; implementing K.S.A. 1997 Supp. 65-
164, K.S.A. 1997 Supp. 65-165, as amended by L. 1998, ch. 62, sec. 1, K.S.A. 65-166, K.S.A.
1997 Supp. 65-166a, K.S.A. 1997 Supp. 65-171d, as amended by L. 1998, ch. 143, sec. 1, K.S.A.
65-171h, and L. 1998, ch. 143, sec. 5 [K.S.A. 1998 Supp. 65-1,181]; effective Jan. 15, 1999;

revoked P- J)

ATTORNEY GENERAL
2 2004 DEPT. OF ADMINISTRATION
DEC
\GPROVED Y MAY 1 8 2004

APPROVED B
\[\I\ BY FDL



3-2-06

Kansas Department of Health and Environment
Proposed New Regulation
Article 18a. SWINE AND RELATED WASTE CONTROL

28-18a-33. Groundwater protection requirements for swine waste-retention lagoons
or ponds, swine waste management systems, and waste treatment facilities. (a) The
provisions of this article shall not apply to any permitted swine waste-retention lagoon or
pond or swine waste management system, or waste treatment facility that is in existence or
that the secretary approved for construction before the effective date of this regulation,
unless information becomes available showing that the swine waste-retention lagoon or
pond, swine waste management system, or waste treatment facility presents an imminent
threat to public health or the environment.

(b)(1) The provisions of this article shall not apply to any existing or proposed swine
waste-retention lagoon or pond, swiz_le waste management system, or waste treatment facility
located at a swine facility if all of the following conditions are met:

(A) The swine facility existed on July 1, 1994 and is still in existence as defined in
K.S.A. 65-1,178, and amendments thereto.

(B) The swine operator registered the swine facility with the secretary before July 1,
1996.

(C) The capacity of the existing or proposed swine waste-retention lagoon or pond,

swine waste management system, or waste treatment facility is no larger than that necessary
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to serve the facility as described in the registration application submitted before July 1,
1996.

(D) The separation distance from the bottom of the existing or proposed swine
waste-retention lagoon or pond, swine waste management system, or waste treatment facility
to groundwater is less than 10 feet.

(2) Each operator of a swine facility meeting the requirements of paragraph (b)(1) of
this regulation and proposing to use a swine waste-retention lagoon or pond, swine waste
management system, or waste treatment facility shall propose site-specific groundwater
protection measures for the secretary’s consideration for approval.

(¢) Each new or expanded portion of a swine waste-retention lagoon or pond, swine
waste management system, or waste treatment facility other than those described in
subsections (a) and (b) shall be located a minimum of 10 feet above the static groundwater
level, as measured from the lowest elevation of the finished interior grade of the swine
waste-retention lagoon or pond, the swine waste management system, or the waste treatment
facility. Each swine operator of or permit applicant for a swine facility shall notify the
department at least two days before performing any site investigations to determine the static
groundwater level at the site.

(d) Each swine operator or permit applicant shall ensure that each liner for a new or

expanded portion of a swine waste-retention lagoon or pond, swine waste management
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system, or waste treatment facility meets the following requirements:

(1) If the new or expanded portion of the swine waste-retention lagoon or pond,
swine waste management system, or waste treatment facility is not located over the Equus
Beds or in a sensitive groundwater area, the materials used for the liner shall have a seepage
rate of no more than 1/4 inch per day, except as required by K.S.A. 65-1,181, and
amendments thereto.

(2) If the new or expanded portion of the swine waste-retention lagoon or pond, the
swine waste management system, or the waste treatment facility is located in a sensitive
groundwater area, the materials used for the liner shall have a seepage rate of no more than
1/10 inch per day.

(3) If the new or expanded portion of the swine waste-retention lagoon or pond, the
swine waste management system, or the waste treatment facility is located over the Equus
Beds, either an impermeable synthetic membrane liner shall be used or the material used for
the liner shall consist of either of the following:

(A) Two or more layers of compacted soil designed to have a seepage rate of no
more than 1/10 inch per day. To demonstrate that this seepage requirement is met, the soil
liner seepage rate shall be determined within 12 months of placing the swine waste-retention
lagoon or pond, the swine waste management system, or the waste treatment facility into

operation. The test method used shali be the whole pond seepage test; or
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(B) any material that has been approved through the variance process in accordance
with K.A.R. 28-18a-25.

(e) Each permit applicant or operator that conducts testing to determine the seepage
rate shall submit four copies of the test results to the department.

(f) For the purpose of K.A.R. 28-18a-1 through K.A.R. 28-18a-33, an imminent
 threat to public health or the environment may be deemed to exist if physical, chemical,
biological, or radiological substances or a combination of these substances is released into
subsurface waters of the state and results in a concentration or amount of a substance in
excess of the numerical criteria designated for aquatic life protection, agricultural use, or
public health protection as provided in the “Kansas surface water quality standards: table of
numeric criteria,” dated December 6, 2004, which is adopted by reference in K.A.R. 28-16-
28e. If the background concentration of a substance is naturally occurring and is greater
than the numerical criterion, the background concentration shall be considered the criterion.

(Authorized by K.S.A. 2005 Supp. 65-171d; implementing K.S.A. 65-164, K.5.A. 2005

Supp. 65-171d, and K.8.A. 65-171h; effective P- )
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